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fcr the Disict eluntia Circust 


On March 6, 1972, the Court per curiam, entered an Order dismissing 
the appeal in case No. 23,834 as moot, denying the appeal in case No. 71-1292 
and affirming the Orders of the Federal Communications Commission (Commis- 
sion) of December 14, 1970 and March 22, 1971, to which the later appeal was 
addressed. 

These appeals resulted from a comparative hearing which involved the 
mutually exclusive applications of Intervenor Liberty Television, Inc. (Liberty), 
(File No. BPCT-3858, Docket No. 17681), and Medford Printing Company (Med- 
ford See (File No. BPCT-3859, Docket No. 17682), each seeking a con- 
struction permit for new television broadcast station to operate on Channel 8, 
Medford, Oregon. Oregon Broadcasting Company (Oregon) was made a party 
to this proceeding on October 11, 1967. 

Liberty Television, Inc., one of the joint ventures in the Liberty appli- 
cation, is the owner of Station KEZI-TV, at Eugene, Oregon, about 120 miles 
north of Medford. There is a separation of 117 miles between the Eugene site 
and the proposed Medford site. Using the regular prediction method of calcu- 


lation specified in Rule 73.684, there would be an overlap of Station KEZI-TV's 


Grade B contour of'8 miles, contrary to Rule 73.636(a)(1). Accordingly, when 


Liberty's application was designated for hearing with two other mutually exclu- 
sive applications, the Examiner was ordered to determine whether or not a 
grant of the Liberty application would be consistent with §73. 636(a)(1) of the 


Commission's Rules (the so-called "duopoly" portions of the multiple ownershi 
P 


1 

— Also, the Board of Higher Education of the State of Oregon sought to use 
Channel 8 as a non-commercial station. The Board's application was dis- 
missed during the hearing. 
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2/ 
rules). Liberty contended that there would be no overlap because of terrain 


factors. Although actual measurements were not taken in support of this con- 
tention, Liberty's engineer, in an effort to demonstrate the absence of overlap, 
submitted a supplemental showing, pursuant to §73. 684 of the| Commission's 
Rules, ~ regarding the extent of Station KEZI-TV's Grade B contour in perti- 
nent directions toward the proposed Grade B contour. Using Liberty's terrain- 
limited method, the Examiner found that there would be no Grade B overlap and 
recommended a grant of the Liberty proposal under the comparative issue. 
Liberty Television, et al., 18 FCC 2d 933 (1969)(J.A. 1); aff'd by Review Board. 
18 FCC 2d 924 (1969)(J.A. 18); review denied. FCC 69-1306 (J.A. 27); petition 


4/ 
for rehearing denied, 21 FCC 2d 601 (J.A. 28). 


On December 8, 1969, Liberty filed with the Commission an application 


for modification of construction permit (File No. BMPCT-7130) requesting a 


—~ Section 73. 636(a)(1) provides, in pertinent part, that: 
(a) No license for a television broadcast station shall be granted to any party 

(including parties under common control) if: 
(1) Such party directly or indirectly owns, operates, or controls: one or 

more television broadcast stations and the grant of such license will result in 

any overlap of the Grade B contours of the existing and proposed stations, 

computed in accordance with §73. 684. | 

3/ 

— Section 73. 684(f) provides for the utilization of supplementary engineering 

showings in areas of uneven terrain. 

| 

4/ | 

~ Case No. 23, 834 is an appeal from the Commission's Decision granting Lib- 

erty's application (File No. BPCT-3858) and from its Order denying Oregon's 


application for review of that decision. 


ais 


major change in Liberty's authorized facilities to specify the location and facil- 
5/ 


ities proposed at the comparative hearing by Medford Printing. These changes 
would greatly extend Liberty's coverage and would also serve to extend its 
normally calculated Grade B contour in the critical area to the north of Med- 
ford as a 

Thereafter, on January 22, 1970, Oregon filed a petition to deny Liberty's 
application for major change in authorized merce In spite of the increased 
coverage afforded by its change in transmitter site, Liberty maintained that no 
Grade B overlap would occur between the contours of its Mt. Ashland proposal 
and of KEZI-TV. In support of this contention, Liberty relied ona supplemental 
showing of “terrain-limited” contours made by Liberty in Docket 17681 in order 
to arrive at a comparison in coverage (areas and populations) between the mu- 
tualty exclusive Channel 8 proposals of Medford and Liberty. Liberty made it 
plain that it was relying on this showing since the Review Board in its Decision 
granting its original application had suggested it was satisfied that ",..accord- 


ing to Liberty’s terrain-limited showing, Liberty could relocate its station at 


9 

— Liberty's proposal to move its transmitter from its original location on Gold 
Hill, approximately 9 miles northwest of Medford, to Mt. Ashland, a site ap- 
proximately 19 miles southeast of Medford, while decreasing its effective 
radiated power (visual) from 316 kw to 131.8 kw and increasing its antenna 
height above average terrain from 712 feet to 3341 feet. 


6/ 

— That overlap is shown on the map in Figure 1 of Exhibit B (the Engineering 
Statement), in support of Oregon's petition to deny, filed January 22, 1970. 
(J.A. 51). The overlap of the normal predicted Grade B contours for the 
Channel 8 operation with the transmitter located on Mt. Ashland, and the 
existing operation of KEZI-TV at Eugene, Oregon, would include an area of 
2650 square miles, or nearly 16 times the overlap area involved from the 
original proposed site on Gold Hill. (J.A. 46). 


7 
— The call sign KSYS was assigned to Liberty's proposed station on Decem- 
ber 15, 1970. Prior to that time it had no call sign. 


=A x 


Medford's proposed site at Mount Ashland, operate with sagt facilities, 
and avoid prohibited overlap with existing station KEZI-TV;" (J. - 930). 
Oregon maintained that this showing was not relevant to the overlap issue 
specified in Dockets 17681-2 since no question of overlap between KEZI-TV 
and Medford was in issue in that proceeding and that the refore the Review 
Board's determination regarding this showing was nothing more than dicta. 
Accordingly, Oregon contended that the supplemental showing submitted by 


Liberty with respect to Medford on an issue which did not involve and was not 


contested by Oregon could not be accepted as a basis for determining the 


Rule 73. 636(a)(1) issue of overlap between Liberty and KEZI-TV. Oregon 

also submitted a careful terrain study by its engineer which showed that 

Grade B overlap would actually occur between KSYS and KEZI-TV, ICs 

that it would be possible to receive signals of both stations in a location 

within the Grade B area arrived at by the normal prediction method due to 

the existence of line-of-sight radials to both transmitters (a fact conceded by 
Liberty's pee which showing Oregon contended demonstrated that Lib- 
erty's terrain-limited engineering calculations were accents and that there 
would therefore be prohibited overlap between the two stations in the predicted 
Grade B overlap area even on the basis of Liberty's "terrain-limited" calcu- 
ee Finally, Oregon pointed out that, notwithstanding the Review Board's 
determination regarding Liberty's terrain-limited showing for an operation with 


—~ See Engineering Statement in support of Liberty's opposition to Oregon's 
petition to deny its modification application. (J.A. 63). 


9/ | 
— See Engineering Statement in support of Oregon's petition to deny Liberty's 
application for modification. (J.A. 46-54). 


Se 


maximum facilities at Medford's proposed site at Mt. Ashland, Liberty's engin- 
eer had drastically revised that showing (after Oregon's engineer made the 
showing that there was line-of-sight transmission into the overlap area from 
both KEZI-TV and the proposed KSYS Channel 8 operation) without offering 
any calculations or engineering studies to support or justify his revised esti- 
mates. (J.A. 71). In a Memorandum Opinion and Order, released December 14, 
1970, the Commission, without a hearing, granted Liberty's application for major 
modification of technical facilities and denied Oregon's petition to deny. Liberty 
Television, et al., 26 FCC 2d 760 (J.A. 32); petition for rehearing denied. 
28 FCC 2d 50 (1971)(J.A. 50). 

Oregon's appeal in Case No. 23, 834 was based on the contention that the 
Commission improperly accepted Liberty's “terrain-limited" computation in 


determining that no prohibited overlap existed between the Grade B contours of 


Liberty's proposed station in Docket 17681 and its Station KEZI-TV, the Com- 


mission’s grant of Liberty's application (BMPCT-7130) for major change (which 
is, in effect, a proposal to operate with the facilities proposed by the now defunct 
Medford Printing) moots the overlap issue in that case. 

Oregon's appeal in Case No. 71-1292 was based on the contentions that: 
(1) §73.636(a)(1) of the Commission's Rules prohibits granting of Liberty's ap- 
plication for modification of construction permit because there would be sub- 
stantial overlap of the predicted Grade B contours predicted as provided in 
§73. 684(c) of the Commission's Rules for Channel 8 operation from Mt. Ashland 


and for KEZI-TV at Eugene, Oregon; and (2) a hearing was required because 


1 
— Case No. 71-1292 is an appeal from these Orders of the Commission. 


| 
et} a | 


substantial and material questions of fact were presented as to whether Liberty's 


supplemental showings could be accepted as fixing the location of its Grade B 


| 
contours. 


In denying Oregon's appeal in Case No. 71-1292, the Court stated: 


i 
"In granting the modification, however, the Commission pointed 
out that such overlap, if, indeed it existed at all in view of the 
peculiar terrain involved, occurred only at one or two remote 
and uninhabitable mountain peaks; and that this circumstance 
rendered such overlap either de minimis in relation to the 
policies giving rise to the regulation, or as fully warranting a 
waiver of it. Treating the Commission's action as based upon 
a waiver (which was in fact requested by the permittee), we 
find that the Commission has explicitly and adequately articu- 
lated the public interest considerations which prompted it to 
waive; and we find those considerations amply supported by 
the record." | 


Although the Court chose to treat its action as such, it is clear that the 
Commission did not base its grant of Liberty's modification application ona 
waiver of its duopoly rules, but rather on the fact that it simply chose to ignore 
Liberty's showing that overlap of the Grade B contours of Stations KSYS and 
KEZI-TV would, in fact, actually occur in sometn places within the normally 
predicted Grade B overlap area. | 

"Thus, the Commission has previously rejected Oregon's argu- 

ments concerning Liberty's engineering calculations, and its 


current petition fails to raise any questions which would warrant 
further hearings on the subject." (J. A. 34). 


Moreover, the only basis given by the Commission which it stated would 


make a waiver of §73.636(a)(1) of its Rules appropriate is that: 


"Liberty would bring a third station to the city of Medford and 
an additional terrain-limited Grade B service to 128, 646 per- 
sons, 15,094 of whom receive only one such service at the 


present time. Southern Oregon Broadcast Company, 9 FCC 2d 
241 (1967)." (J.-A. . 


and that: 


, 


*,..even ifthe terrain-limited contours of stations KSYS and 
KEZI-TV would overlap in certain areas to the northeast of 
Medford, these areas are virtually uninhabited, so that any 


such overlap must be considered to be de minimis and would 


warrant a waiver of section 73. 636(a)(1I).* (Footnote omitted. ) 


(J.A. 38). 

The Commission's and this Court's decisions completely ignore the fact 
that in its Docket 14711 rulemaking proceeding, 2 RR 2d 1588, the Commission 
adopted contour overlap as the standard for determining whether undue concen- 
tration of control would result if two stations under common ownership were 
licensed to operate in the same general area. According to that standard, as 
set forth in §73.636(a)(1) of the Rules, the fact that the land area within the 
overlap of the Grade B contours of two commonly-owned television stations 
may be small and/or sparsely populated has no significance with respect to 
the question of concentration of control. The test is not how many people can 
receive signals from both stations, but whether the stations are too close to 
each other as measured by whether their Grade B contours impinge. 

Only a request for waiver which showed on its face that application of 
the rule would be inappropriate (i.e., one which sets forth reasons, sufficient, 


if true, to justify a waiver) is entitled to serious consideration. As this Court 


stated in WAIT Radio v. FCC, U.S. App. D.C. 317, 323, 418 F2d 1153, 1159 


(1969): 


“Presumptions of regularity apply with special vigor when a 
Commission acts in reliance on an established and tested 
agency rule. An applicant for waiver faces a high hurdle 
even at the starting gate. 'When an applicant seeks a waiver 
of a rule, it must plead with particularity the facts and cir- 
cumstances which warrant such action.' Rio Grande Family 


Radio Fellowship Inc. v. FCC.” 


-8- 
| 
",..The agency may not act out of unbridled discretion or 
whim in granting waivers any more than in any other aspect 
of its regulatory function. The process viewed as a whole 


leads to a general rule, and limited waivers of exceptions 


granted pursuant to an appropriate general standard. "'; 
(Footnote omitted). 


The fact that the grant of an application will result in dn additional 
service (which would be the case even if there were a 100% overlap of commonly- 
owned stations' contours involved) is, standing alone, clearly 'an insufficient 
reason for a waiver of the Commission's duopoly rule. The Commission's 
decision in this case is nothing less than a return to its former ad hoc approach 


to duopoly problems abandoned when it adopted the restriction standard of pro- 


hibiting a Grade B overlap for commonly-owned television stations. The 
Court's affirmance has placed its imprimatur on the Commission's eviscera- 


tion of its duopoly rule. ! 


WHEREFORE, the foregoing premises considered, it is respectfully re- 
quested that this Court reconsider its Order entered herein on March 6, 1972 
and set aside the Commission's Memorandum Opinion and Order of December 14, 
1970 granting the application (BMPCT-7130) of Liberty Television, Inc. and 
denying the petition to deny, the application filed by Oregon Broadcasting Co. 
and remand the case to the Commission for a hearing to determine whether a 
grant of the application would be consistent with §73. 636(a)(1) of the Commis- 
sion's Rules. | 
Respectfully submitted, : 

OREGON BROADCASTING COMPANY 


BY: warry J. Ockershausen 


By: 
John J. Dempsey 


| 
Counsel for Appellant 


April 5, 1972 Oregon Beene Co. 


CERTIFICATE OF SERVICE 


The undersigned, a secretary in the offices of Dempsey and Koplovitz, 
hereby certifies that she has, this 5th day of April, 1972, sent by United States 
| 
Mail, postage prepaid, copies of the foregoing "Petition For Rehearing" to 


each of the following: 


James K. Edmundson, Esq. 
Fly, Shuebruk, Blume & Gaguine 
1211 Connecticut Avenue, N.W., 
Washington, D. C. 20036 

Counsel for Intervenor 


Richard R. Zaragoza, Esq. 
Office of General Counsel 
Federal Communications Commission 
Washington, D. C. 20554 | 


SS 


Vicki S. Carr) 


JOINT APPENDIX 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,834 
OREGON BROADCASTING COMPANY, 
Appellant, 
v. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 
No. 71-1292 
OREGON BROADCASTING COMPANY, 
- Appellant, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


LIBERTY TELEVISION, a Joint Venture 
Comprised of Liberty Television, Inc. 

and Siskiyou Broadcasters, Inc., 

. Intervenors. 


On Appeal From a Decision of the 
Federal Communications Commission 


HARRY J. OCKERSHAUSEN 
JOHN J. DEMPSEY 


United States Court of Appeals Dempsey and Koplovitz 
for the District of Columbia Circuit 938 Bowen Building 
Washington, D.C. 20005 
FILED ois 1971 


Counsel for 
Oregon Broadcasting Company 


TABLE OF CONTENTS 


Page 
Decisions and Orders of the FCC in Question 


Initial Decision of the Hearing Examiner granting the 
application of Liberty Television, 18 FCC 2d 933...........++-+- aeeeae |: 


Decision of the Review Board affirming the Examiner's 
Initial Decision, 18 FCC 2d 924 


Order of the Commission denying Oregon Broadcasting 
Company's application for review of the Review Board's 
Decision, FCC 69-1306 (December 2, 1969) 


Memorandum Opinion and Order by the Commission denying 
Oregon Broadcasting Company's petition for rehearing, 
21 FCC 2d GOT... ce eee ec ccc ee center een c cece neces 


Memorandum Opinion and Order by the Commission denying 
Oregon Broadcasting Company's petition to deny Liberty 
Television's application for modification of construction 
permit, 26 FCC 2d 760. 


Memorandum Opinion and Order by the Commission denying 
Oregon Broadcasting Company's petition for reconsideration, 
28 FCC 2d 50 


Other Parts of the Record to Which the Parties Wish to 
Direct the Particular Attention of the Court. 


Liberty's application for modification of construction 
permit requesting major change, filed December 8, 1969. 


(a) Exhibit I, pp. 1 and 3-5 only....-..--eeeeereceeeceees --- 40 
(b) Engineering Exhibit, Engineering 

Statement, Paragraphs I-III and 

Figure 4-A only..-..---csecccsccecececes dsccse Aecoceoces - 44 


Exhibit B, Engineering Statement in support of Oregon's 
Petition to Deny, filed January 22, 1970 


Liberty's Opposition to Oregon’s Petition to Deny, filed 
February 4, 1970 


fa} Pp. 1-8 ONTY....-. cece nce rccec crc cccceescecrccces 
(b) Exhibit B, Engineering Statement......... ee eecttcdcietetctet 


Exhibit E, Engineering Statement in support of Oregon's 
Reply to Liberty's Opposition, filed February 16, 1970 


Engineering Statement in support of Oregon's Petition for 
Reconsideration, filed January 13, 1971......----seeseecerercees 


Liberty's Opposition to Oregon's Petition for Reconsi- 
deration, filed January 22, 1971, pp. 1-8 only.....--- 4 


Liberty Television et.al. 933 


F.C.C. 69D-7 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Wasurxcros, D.C. 20554 


In Re Applications of 
Laseery Terevisiox, a Jorsr Vexterz Coxu-| Docket No. 17651 
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APPEARANCES 


Benito Gaguine and James K. Edmundson, Jr. (Fly, Shuebruk, 
Blume, and Gasuine). on behalf of Liberty Television: Benedict P. 
Cottone on behalf of Medford Printing Co.: Harry J. Ockershausen 
(Dempsey and Koploritz) on behalf of Oregon Broadcasting Co.: and 
Leo I. George. P. W. Valicenti and Charles W. Kelley on behalf of 
Chief, Broadcast Bureau, Federal Communications Commission. 


“Isrmut Decsiox or Hearrxe Ex.omxe Cursree F. Navuowicz, Je. 
(Issued February 7, 1969) Soe 
PRELDIINARY STATEMENT 


L By pedo of the Commission and/or the Review Board released 
September 6, 196+, and January 12 and 17 and July 17, 1968, the 
above-captioned applications * were designated for gz on the 
following issues: é 

1 Is connection with the sonication of Liberty Television, to determize: 

(€) Whether Liberty Television, Inc. has current and liquid as<ets (as 
Gefined in Section III. Paragraph 4(d), FCC Form 201) in excexs of current 
Uabilities and in excess of any funds which may be required in connection 
With its perticipation as a joint venturer in the application (PPCT-3072) 
of Northwest Teletision & Broadcasting Co.. now in comparative hearing 
fm docket Nos. 10°724-10026 for 2 construction permit for 2 new telerision 
broadcast station to operate on Channel 7, Yakima. Washington, to enable 
it to provide Sates $200.000 to the applicant. 

(d) The|bdasis for its estimated operating expenses for the first year of 


operation. 
{e) Whether, in lisht of the foresoing. the applicant 1s financially qualified. 
(4) Whetber a <rant of the application would be consistent with Section 
73.636{2}{1) of the Commission’s Rules. 


The 2) of the Sta) sclaclorenteiweniaionvesnectiaraeGivetioasteeaierainetcoe 
exami: mecGerr erat ee tay IOAT eG 10, 1968. 
STosuce which bare been reodered oot are sot quoted. Some others are rencmbdered, 


and, where sppropriate, rewerded. 
18 F.C.C. 24 
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- ae connection with the application of Medford Printing Company, to 
letern: ne: 
(ay The ba-is for its extimated pr—operating co=t<; and rhe basis for its 
estinated operating exyensex for the first year of operation. i 
(8) Whether 3edford Pristins Company will have available /xufScient 
funds to construct and operate the proy<~ed VHF televi-ion station. 
(eo Tn lisht of the evidence adduced under the furezoing iseue} whether 
Medford Vrintins Company ix tnancially quatitied. 
3 To determine which of the propoxals would best serve the public interest, 
convenience. and netces-ity. 
4& To determine. in licht of the evidence adduced pursuant to the foresoins 
issues, which of the applications should be granted 
In addition. the Commission noted that “there appears to be 2 signifi- 
cant disparity in the propozed Grade B contours of the ap Pein 
Accordingly, it authorized the adduction of coverage ev a under 
the comparative issue. 
©. The applicants published notice of the hearing and notified the 
Commission thereof pursuant to the governing rules and statute. Pre- 
hearing and hearing sessions were conducted between September 26, 
1967, and September 26, 1968, with the record being clozed on the latter 
date. Proposed findings were filed by all parties on n December 31, 1958, 
and replies were filed by Libexty, Medford Printing, and! Oregon 
Broadcasting Co. on January 14, “1960. 


FINDINGS OF FACT 1 : 
Financial Qualifications of Liberty : : 


3. Liberty Television ir a joint venture made up of two joint ven- 
turers, Liberty Televisioa, Inc., and Siskiyou Broadcasters, Inc. The 
venture agreement contemplates that each venturer shall make certain 
substantial capital contributions, but provides that either may advance 
the other’s funds as necessary. The applicant has not demonstrated 
that Siskiyou is able to meet its share of the burden, and has pro- 
ceeded on the basis that Liberty Television, Inc., can finance the entire 
Pro: ject by itself. Thus, for the purposes of the financial issue, Liberty 

elevision, Inc. and the joint venture, Liberty Television, pmay, be 
treated as one and the same. 

_ 4. The applicant estimates that it will need $503,000 to ee and 
operate its station for 1 year. This includes $245,000 in operating costs.* 
In addition, Liberty requires $145,000 to meet commitments relative 
to a new UHF station in Yakima, Wash. 

5. Liberty has bank commitments for two loans: $145.000| for the 
Yakima project; and $500,000 for the instant proposal. In addition, 
its balance sheet displays current assets in excess of current liabilities 
by some $32,000. owerer, the terms of an outstanding joon 2 require 

t Liberty maintain current assets of at least $250.000 in excess of 
current liabilities other than the current portion on the loan itself. 
Liberty's cone liabilities unrelated to the loan total $47,000. Hence 
a total of $297,000 could not he freed for use on the Medford operation, 
and Liberty has only some $55,000 in current assets available. |The net 
Paap bees toliarersenels under name of Southern Oregon Broadcasting Co. by eruminer's 

* See pars. 6 to 14, infra, as to the validity of this figure, 

18 F.C.C. 2d 
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sam available to meet the projected costs of $ 35,000 approximates 
$585.00). Thus. there 15 2 marwin In excess of S3).000. 

6. Liberty's projected operating expenses are broken down as 
follows: 


General and administrative: 
12 station ‘ties men2tset.---—_------—_ 

Bookkeeper receptionist --------- 4.290 

Social security. unemplorment tax, etc_-----..—. 6. ve 

a 

Janitor _-—-__---. —— ———— 

Eemir and mainterance—efiice equipment..__.--—__----__- ---——— 

Travel and enterzainmest_—_-____-______-___----—- 

Telephoce 2nd telestapb——___. -—___-___-___-- -- = 


pr Pree 
BESSSSSSRSSESses 


te 


2, 


920 
9,000 
21, 600 
4,200 
3, 000 
2,400 
600 
Ts 


SS 
Travel and entertainment. ___-- -__--————-—- 


re 


meta a 


Director/news director: operations director/film director-___-.. 16, 800 
1/2 photographer. women's director: trafic manager; 1/2 con- 
tinuity director; 2 announcer/directors; part-time camera- 
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Sales: | 
Salaries— st DoUars 


12 manaser---_---. ee —————— 
© salesmen. 1/2 photographer, 1/2 continuity . 


$6.000 

- 20, OF 

Advertising ------.------. Oommen ly 
= 

3. 

Lu 


» 
Supplies -—-------------- ——————————— 
eee eee erent 


Promotion ~-..----------—-—----——----+- — 


Travel and entertainment---___---____--—--. Jo 
| 36,400 


200 
@o 
400 
000 
200 


Total ——---__----___----——_—--- 


=. The total of the enumerated estimated operating expenses is 
$211.276. Thus, since $245.000 has been budgeted for first vear opera- 
tion, there is a budgetary contingency fund in excess of 335.000. 

8. The listed costs are reasonable in the judgment of the officials of 
Liberty Television, Inc., who have experience in operating 2 television 
station in the area. Moreover, they do not appear out of iine with the 
information submitted to the Commission by other operators. 

9. Nevertheless. there remains some question with respect to certain 
items related to the construction of the station* The record is not 
altogether clear as to whether the equipment supplier will) collect 
interest on the balance due during the first year of operation, and, 
if so, how much. While principal payments, after the downpayment 
of $147.00, are postponed until “one year after shipment”, the matter 
of interest is not spelled out clearly and Liberty's witness was uncer- 
tain as to whether the parties had a meeting of the minds} on the 
matter. If, in fact. interest. must be paid during the first year an addi- 
tional $17.750 will be need 2d. 

“10. Liberty proposes that its studio and transmitter buildings will 
be leased from one of its principals, Morris Nix, at $8,000 per Year. 
The building has not yet been constructed, and Mr. Nix proposes to 
build it for 380.000. Two questions are raised with rezard to the pro- 
posal: whether there is abundine rental agreement between Liberty . 
and Nix; and whether Nix is financially able to build the structures 

11. The first contention appears to be without substance. <\ though 
there is no formal rental contract between Liberty and Nis, it is 
apparent that. each understands the scope of the others undertaking 
with reasonable precision, That being so, there is no reason to believe 
that either will act in derogation of its own interest in this television 
operation by refusing to carry out the bargain. Tnder such circum- 
stances, the Commission does not require the existence of 3 ifically 
enforceable contract. 

12. Nor is there genuine doubt as to Nix’s ability to construct the 
building. He has secured a letter from the First National Bank of 
Oregon peeennt an interest in financing up to 75 percent of the cost. 
While the letter is less than a commitment, and is hedged by the reser- 
vations with which banks usually surround letters of this sort, it is 


8 it ta to he emphoeized that the constmetion and oreoperatiag costs of Liberty, unlike 
those of Meiford Printing. are not in ixeue, Costs relating to those matters are relerant 
e@oly to the extent that thes may carry over to the initial operating period and /|coastitute 
a drain on operating canizal. i 

©The relevance of these Plainly nononerating costs Nes in the contention that, if the 
agreement {< rot effectuatet as propowd, Liberty will have to make other arrangements 
for a building, theredy increaning its operating expenses. | 


As F.c.c. od 
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sufficiently detinire to form the basis of a reasonable belief that the 
bank will be the source of some 351) in con-truction funds. To meet 
the balance of $20.0 Nix is shown to have available current assets 
of x2 rent I plus noncurrent assets substan- 
tially in neurrent Habilities, including 319.000 cash value 


of life 
“b. Us contended that Liberty has failed to provide 
$10.500 for a microwave system. and has failed to show that its alloca- 
tion of S51se0v to preoperating costs is sutlicient. The reference to the 
adequacy of préoperatinz funds unrelated to the costs of operation is 
berond the scope of the desienated issues and inappropriate for com- 
ment in this initial decision. Similar reasoning might be applied to the 
microware euu!pment. However. Liberty's proposal does not appear to 
provide for the equipment. and an oifictal of Liberty testified without 
Objection that the equipment would be necessary and that similar 
equipment for ancther station -h2d cost around $10,000. Under such 
circumstances. where the alternatives are either to consider the inade- 
macy in the Libercy proposal. alshouzh it is not within the presently 
sionated issues, or to certify the matter to the Review Board for the 
addition of an issue whick would permit consideration of pertinent 
information already in the record, the public interest is better served 
by pursuinz the! more expeditious course. Accordingly, it is found that 
the eee of the Liberty proposal will require the expendi- 
ture of $10,000 in unallocated funds for the purchase of microware 


equipment. f z a 
14. To sum up. Liberty has specified operating expenses of $211276. 
It will need 31.500 more for micre wave equipment, and may need an 
additional $17.759 to meet interest costs. Thus. at most it will need 
$27,550 more than it has enumerated among its expenses. However, 


it has 2 budgeted contingency fund in excess of ‘333,000, and un- 
eeted current assets of come $50,000. Hence, to meet maximum 
additional expenses of 227,650, Liberty has uncommitted assets exceed- 


ing $123,000. 
Duopoly Issue 


13. Liberty Television. Inc., is the owner of station KEZI-TV at 
Orez.. some 120 miles north of Medford. There is 2 separation 


Engene. 

of 117 miles between the Euzene and proposed Medford transmitter 

Stes. Using the regular prediction method of calculation, KEZI’s 
de B contour extends to within 27 miles of the proposed Medford 

site, and the Medford erade B contonr extends 45 miles m the direction 

of KEZI-TV. Hence. there would-be an overlap of § miles, contrary 

to the provisions of rule 75.656(2) (1). 

16. However. the record shows that the terrain between the two sta- 
tions is extremely rzzed with numerous peaks and ridges intervening. 
In such circurnstances the rules contemplate that supplementary show- 
ings mar be made in addition to calculations in the regular manner, 
and. if such supnlementary showing is persuasive, it may be preferred, 
Tod Industries. {nc..20 R.R. 455. 

1. Liberty's enzineer did not undertake measurements to demon- 
strate coverage because the nature of the terrain is such as to make 


18 F.C.C. 24 


them prohibitively expensive. Instead. he relied on diffraction |caleu- 
lations based on Technical Note 191 (revised Jan. 1, 1967). ~Tran=mis- 
sion Loss Predictions for Tropuspheric Conununications Cirenit=" by 
P. L. Rice. A. G. Langley, K. A. Nerton, and A, P. Barsis. published 
by the U.S. Department of Commerce, National Bureau of Standards. 
Topographic maps furnished the basic profile data along the radials 
calculated, and a height of 30 feet was assumed for all receiving 
antennas. 

18. A total of eight diffraction radials were used, and the paths 
were calculated along them for distances varying between 40.75 and 
6S miles. In addition, four stub radials of between 10.00 and 24.10 
miles were included in the calculations. The radials and their distances 
were selected as the ones running from the transmitter site to centers 
of population. The full radials were run on 10°, 45°, 102.5°, 105°, 
154.69, 253°, 272.2°, and 342°. The stub radials were in the directions 
169.2°, 265.2°, 268.59. and 277.79. 

19. Profile data along the diffraction radials was plotted on 4/3 
earth curvature graph paper. and the location of probable shadowing 
obstacles was determined. Ridzes were then classified as “sharp| knife 
edge” or “rounded obstacle” depending upon their conformation. With 
sharp knife edees a diffraction calculation computer program was 
used with a 0° obstacle radius of curvature to calculate the fields behind 
the obstruction. With rounded obstacles the radius of curvature for the 
crest was calculated before the same computer program was applied. 

90. The field strencth of the ditfraction fields behind isolated 
- obstacles was calculated, and two corrections were applied: the sta- 
tion’s ERP was modified by applying the angle from the horizontal 
between the antenna and the crest of the obstacle to the antenna’s 
vertical radiation pattern: and the resultant field was reduced by 
factor to take into account the roughness of the intervening terrain. 
The roughness factor was determined by calculating the effective field 
strength in dbu at the crest using the 2- to 10-mile method set’ forth 
in the rules and the F (50, 50) curves: calculating the field strength 
at the same crest if free-space conditions prevailed: and subtracting 
the result of the first calculation from the result of the second. The 
difference was the roughness factor to be substracted from the ditfrac- 
tion ficld. Thus, the antenna pattern correction and the roughness 
correction were both subtracted from the diffracted field to yield the 
final predicted field. ; 

_ 21. When two obstacles existed between the antenna and the receiv- 

ing point only the antenna correction factor and the roughness factor 

for the obstacle nearest the antenna were used. Where there were 

more than two obstacles, a phantom knife edge was constructed for all 

but one, and the double obstacle method was employed. A phantom 

lmife edge was considered to have the zero crest radius of a knife 
| 
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The calculations did not consider ground reflections since Lib- 
erty’s engineer did not believe they could be ascertained with meaning- 
ful accuracy or that their consideration would materially affect the 
results. . . | 

18 F.C.C. 2d 
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be meaniminl The grades 
were then determined by interpolating 

24. Using the regular prediction met 
graph 15, -upm. would cover IVLo sare m 
persons. This represents 1-1 percent of the area wi 
grade B contour and 1.9 percent of the area within the grade B con- 
tour of the proposed station. Using the terrain-limited method set 
forth at parmeraphs 17 to23, supra. there would be no zrade B overlap, 
and there would be a separation of some 20 miles between the two 
contours. ‘ 

35. The terrain-limited study will be preferred. It is not disputed 
that the terrain involved is extremely rugged. In such cireumstances 
the rules themzelves recognize that the usual rediction method which 
is set forth therein is likely to be undependa le, and recommend the 
use of supplementary studies. The techniques emplored here for the 
sapplementary scudy hare 2 valid theoretical base and conform to 
sound enzineering practices. They are calculated to yield a reasonably 
accurate prediction. Moreover, the results are not unexpected. Tele- 
vision sionals are materially affected by adverse terrain, and it is to 
be anticipated that propagation will be less satisfactory in the moun- 
teins of Orezon than on one of the Nation's plains or plateaus. It is 
found that there will be no overlap between the grade B contours of 
station KEZI-TV and the instant Liberty proposal. 

‘96. The exnminer is urzed to make findings as to whether the neces- 
sity to avoid overlap with KEZI-TV has compelled Liberty to design 
its sal in 2 less efiicient manner than might otherwise be the 
case. wh the Commission has designated similar questions for 
hearing in other proceedings, no such issue has been specified here. 
Hence, findings in this area would be inappropriate. 

: Financial Qualifications of Medford Printing : 

9%. Medford Printing estimates its financial requirements as 
Preoperation : Dotiers 

$122, 70 
40,356 
26, 


41, 
Tower site rental_---_____--_-----____-- == 
Tower and installation_—_---__-__ — 3. 
Fornitere ._-_--------—__--__-____-___—___—__-_—_--———-———- 6, 
Power and fvel_--__---_-__---____--___---__————-—————- 1 
Exmerzency power euer2tor_—- $a 3. 
‘Adtertisinc. prinsics. and promotion == === ——— 3. 
Payroll exjen<¢-----—-----—--——-$ $$$ 5 
Auxiliary equipment and supplies —————__- $$ ———— QL, 
Equipment installments 


35 
400 
000 
000 
000 
000 
000 
0 
300 
x0 


15 

(4 months) nn 34, 
Tom! —.——--__-- - - $$ -$ 313, 

= 
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Ist sear of operation: 
Equipmenc installments_..-----2-———-- = nn nn 
Salaries ------——-. ——— 
Film renral and transportation. ————— 
Photographic E@XPeNsC> nnn nn nn nn i 
Wire service.__--------------- — 29 nn nn 
Trilities ...--------- ann 
Telephone and telesraph-——---———---———-—-$ nn 
Insurance —-----~--------- ao - oo 
Personal and property tates -——_-_———n nn nnn 
ASCAP and EMI fees--------—-<——— 9 nn | 
Promotion and entertainment---——-—-—- == mn nr i 
Printing and po=tace--—-----— i 
Travel and transportation 
Dues and subscriptio: 


Babel 


PHP KR HMMsrst 
SSSEEESESESEES 


Total ——._________-__- 


Grand total — 


reported t 
rest on 2 reason deed, 
party, to this proceedi . and it is 
‘ound that they fairly 

similar finding might 
for the first year, were there not some queen as to 
stantial paynient on a loan to be taken down will be required d 
the first year. | 

29, As will be noted at paragraph 31, infra, Medford Printing will 
depend in part upon a 12an © $300,000 to finance its pEcpoaS The 
applicant has not udgeted for any repayment on this loan during the 
first year of operation because the terms of the loan provide that re- 
payment shall be made in semiannual installments, which would com- 
mence 6 months from the date of the loan, and Medford Printing does 
not anticipate that the loan will be taken down during the first 6 
months of operation. The position is well taken. As noted hereinafter, 
Medford Printing has substantial assets to devote to its proposal, and 
it is not unreasonable to believe that they will suffice for a half year of 
operation before money need be borrowed. Although the present letter 
of commitment from the bank purports to expire on September 1, 1969, 
there is no indication that the bank will not renew it. Absent such a 
showing, the expiration of the commitment prior to the probable date 


for commencement of operation is not significant, Cosmopiitan Enter- 
prises, Inc.. 10 R.R. 2d 532. and it is not found that Medford Printing 
must take the loan down ‘prior to September 1, 1969, with the attend- 
ant necessity of repayment at 6-month intervals thereafter. | 

$0. There is no serious challenge to Medford Printing's other opera- 
tional expenses, and it is found that the applicant's proposal is reason- 
able in this respect. | 

31. To meet its anticipated costs, Medford Printing relies on: Cash 
as of December, 1967, of $597.109: cash to be earned by existing opera- 
tions during 196S and 1969, $200,000; and a Joan from the First 
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National Bank of Orezon. 200.000. To support its claim that existing 
operations will cenerate S200 In profits during the vears 1903 an 
is69. Medford Printing orfered its balance sheet of September 1. 1968, 
showing a net prodt for the first S months of 1985 of $190.000 before 
taxes and S009 after taxes. This was consistent with the years 1961- 
67 during which the company’s after tax pronts ranged from $127,000 
to S1S2.-. It is found thar its reliance on 100,000 in profits each vear 
from operntions during 19vs and 129 is reasonable. Hence, Medford 
Printing will have 2 total of $957,000 available to meet its projected 
expenses of SS0-.00. 


COMPARATIVE ISstE 
Liberty Teleciscon 


32. As found at parszzraph 3, supra. Liberty Television is a joint 
venture of two corporations: Liberty Television, Inc.: and Siskiyou 
_Broadcaxers, Inc. Each is to contribute half of the renture’s $500,000 
capitalization. but the acreement is so drafted that Siskiyou will con- 

te nothing unless and until the venture receives 2 construction 
permit from the F.C.C. That is to say, Liberty Television, Inc., bears 
the entire cost of prosecuting the application, but if it is successful 
50 percent of what it shall have advanced is to be treated as a loan by 
“it to the joint venture to be repaid ont of the profits of the joint venture, 
if any. Thereafter, the azreement contemplates that Siskiyou shall 
contribute its half of the 3500.000 capitalization, but does not compel 
it to do so. If Siskiyou does not pay in its capital, Liberty is to pay 
it in as 2 Joan to the joint venture, azain to be repaid out of Siskiyou's 
30 percent share of the protits, if any. 

33. Thus, assuming a grant to Liberty, Siskiyou will have two 
choices. On the one hand. it can pay in its $250,000 capital contribu- 
tion with the return on or the recovery of that money dependent on the 
economic fortunes of the joint venture. Alternatively, it can fail to 
Pay in its contribution and let Liberty put up the money as a loan to 
the joint venture, in which case it loses nothing if the venture fails 
to prosper, bat may ultimately receive its 50 percent share of the 

“operation without ever risking a cent if the ration is profitable. 

agreement provides that, in the event either party defanits in 
its contribution for more than 60 days, the other party can buy it 
out at fair market value if the F.C.C. approves. Under this provision, 
in the event Siskiyou chooses not to risk its money Liberty Television, 
Ine. can come to the Commission and explain that the 50-percent 
ownership interest on which it relied for comparative advantage 
during the hearing is not really going to participate in the operation. 
If it succeeds in convincing the Commission of the propriety of such a 
sequence of events, each venturer will have secured something of value. 
Siskiyou «ill, in return for lending its name to the application. re- 
ceive its share* of the fair market value of the operation, by then 


7 The sxreement docx nat specify what the share of each venturer is. While the examiner 
has aesut-ed it {9 be 2) percent. that assumption is based on the obligation of each party 
te contribate > perrent of the eapitalizatios oad may be invalid in the event one party 
does not so contribute. 
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enhanced by the pos-ession of operating authority from the F.C.C. 
Liberty Teievision. Inc. will have received such comparative advan- 
tage during the hexring as the presence of Siskiyou may have lent. 

34. What the venturers will actually do is. of course, uncertain. In 
such a circumstance findings must be based on the ordinarily de- 
pendzble presumption that men will do what seems to them to be in 
their best interests ro do. It cannot reasonably be found that Siskiyou 
will actually make it= capital contribution when it can receive all the 
benefits and none of the ri-ks thereof siinply by doing nothing.’ Nor 
does the existence of the buyout clause in the event of default serve 
to modify this finding. If it is exercised, neither Siskivou nor its|stock- 
holders will be participant in the television operation. If it is not. 
Siskiyou will have an ownership interest for which it has paid and! 
will pay nothing. Under neither of these contingencies would Siskiyou 
be a beneficial owner who has secured its interest by devoting some 
sort of czpital resource to the venture. While there is nothing unlawful 
about such an arrangement, a question is raised as to whether such 
an interest in an applicant is to be treated at its face value for com- 
parative purposes. 

35. Liberty Television. Inc.. is an Oregon corporation. Its directors 
are: Donald E. Tykeson, president and 12.564 percent stockholder: 
Richard E. Miller. chairman and 0.567 percent stockholder: Durward 
L. Boyles, vice president and 30.501 percent stockholder; Ray F. 
Siegenthaler, secretary-assistant treasurer and 5.819 percent ‘stock- 
holder: Carolyn 5. Chambers, treasurer and 13.820 percent |stock- 
holder; Julio W. Silva, 224 percent stockholder: Paul D. Green, 
2.597 percent stockholder: Charelce E. Lombard, 1.298 percent! stock- 
holder: John P. MacKinnon, 1.955 percent stockholder: and William 
E. Elkins, 5.S8T percent stockholder. None of these individuals, with 
the exception of Mr. Tykezon, would participate in the proposed Med- 
ford operation. and none are shown to be residents of Medford. 

36. Liberty Television, Inc., owns and operates station KEZI-TV 
on channel 15 in Eugene. Oreg.. together with four translators jrithin 
the grade B contour of the station. It has 2 50-percent interest in the 
permittee of 2 new UHF station in Yakima, Wash., which will have a 
satellite CHF operation in Kennewick. Wash. Liberty Television, Inc. 
also owns or is building CATV systems in Albany, Bend, Corvallis, 
Junction City. Lebanon, Newport, Sweet Home, and Toledo, Ores. All 
of these communities, wherein total subscribers anproximate 25.000 
are at or near the grade B contour of station KEZI-TV. Two of the 
Liberty Television. Inc.. stockholders. J. Hobart Wilson (5.476 per- 
cent) and Charles H. Wilson (1.780 percent) control Pacific Northwest 
Broadcasting Corp... licensée of station KPNW (1120 ke., 50 kw.) and 
permittce of station KPNW-FM (99.1 Mc., 100 kw.), Eugene, Oreg. 


@Stenifeantiy. althouch the order of desicnation telensed herein on Sent €. 1967. noted 
that neither Siskiyon nor ite stockholders has demonstrated the financial ability! to meet 
the $250.00 commitment, Liberty has made 80 effort to demonstrate that such ability 
ezists in the event the party should wish to exercise it. ] 
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a a of theze individuals is an officer or director of Liberty 
wseVision, inc. 

iskiven Broadea-ters. Inc, is an Oregon corporation. Its prin- 

Is are: Favecte I. Bri-tol. president and 25-percent stockholder: 
Richard L. Stansom. view president and 12.5-percent stockholder: 
J“ A. Nix. secretary-rreasurer and 12.5-pervent stockholder; David P. 
Engleson and B. Brandt Bartels, each 2 12.2-percent stockholder: and 
Edward Bronchteki. 25-pereent stockholder. All of the above. with 
the exception of Mr. Branchtield. are directors, but only Messrs. Swan- 
son, Enzelzor. and Bartels are residents of Medford. Siskiyou has no 
Interest in env instrament of mass communication. Only Mr. Nix 
would particisitte in the management of the proposed station. 

3S. The two joint venturers have established a Joint Operating 
Board to manage the aifairs of Liberty Television, four from each 
venturer. They are: Mr. Sw:nson. chairman: Mr. Nix, vice-chairman, 
Mr. Trkeson. secretary: and Messrs. Briscol, Miller, Boyles, Mac- 
Kinnon, and Engleson. members. The Joint Operating Board has, in 
tarn. appointed an executive committee consisting of Messrs. Tykeson 
and Nix. to serve 25 munzving agents of the operation. 

39. Mr. Trkeson. who has served as general manager of KEZI-TV 
since 1962, proposes to devote 12 to 15 hours a week to the Medford 
station. He would bear no title. nor does the record delineate his duties 
with precision. -pparently, his activities would spring from a man- 

gement contract whereunder the joint venture has employed Liberty 

elevision. Inc, as manaeement consultant, and Tykeson’s admini- 
strative control of that corporation would be extended to the manazge- 
ment of the joint venture. In any erent. it appears he would have 
ultimately responsibility for the Medford operation, tozether with as 
much authority 2s he cares to exert during the limited time he pro- 
poses to devote to the project. Mr. Tykeson has devoted considerable 
attention during his management of KEZI-TV to the development of 
local prozraminz, and he has been active in business. civic. and social 
affairs in Euzene. However, he does not plan to more to Medford or 
to spend more than 1 day a week there. 

40. Mr. Nix would become station and sales manager at Medford. 
He would be responsible for the day-to-day supervision of program- 
ing, news, sales, and engineering. Although Nix does not now live in 
Medford. he did Jive there from 19G¢t through 1967 and would move 
back in the event of 2 grant. Nix has never owned or operated 2 broad- 
east facility. However, at one time he participated in the preparation 
of commercial spots on behalf of the automobile business he was con- 
ducting. While zaining pee he would rely upon the advice of 
Tykeson and thoze knowledgeable individuals which the station would 
employ. 

MEDFORD PRINTING CO. - 


41 Medford Printinz Co. is an Orezon corporation. Its principals 
include: Mahel W. Ruhl. president, chairman, and 50.75-percent stock- 
holder; Estate of Robert W. Ruhl, 16.0-percent stockholder; Gerald T. 
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Latham, executive vice president and director: Herbert G. Grey, vice 
president. director, and 6.25-percent stockholder: Alta ML Lindsey, 
secretary-treasurer. director, and 0.23-percent stockholder: Eric Ww. 
Allen. Jr. director: Alicia Ruhl MacArthur, director and | 4.75- 
pereen: -teckholler: Roxane Ruhl Simmons, director and 3.50-percent 
storkholder: and Charles H. Simmons. director. Mrs. Ruhl, Mr. La- 
tham, Mrs. Lindsey, Mr. Yen. and Mrs. MacArthur are residents of 
Medford. However. no principal of Medford Printing would be active 
in the manazement of the television station except Mr. Latham, who 
has no ownership interest in the corporation. | 

42. Medford Printing is the publisher of the Medford Mail Tribune, 
with a daily circulation of 20,290 and a Sunday circulation of 21,748. 
There are no other newspapers published in Medford. However, five 
other newspapers with a total daily circulation of over 45,000 and a 
Sunday circulation of nearly 15,000, together with seven weekly news- 
papers having a total circulation of 24.000, are published within the 
grade B contour of the proposed station. 

43. Medford Printing also owns standard broadcast station KYJC, 
operating at Medford with daytime power of 1 kw. and 250 Ww. at 
night. One other full-time standard broadcast station, two aa 
As, one FM, and two television stations also operate at Medford, 
and an application is pending for a second FM station. 

44. While both Medford Printing’s newspaper and radio station 
editorialize, each takes its position independently. The television sta- 
tion would not carry the newspaper’s editorials. At present the/same 
staff covers local news for both the newspaper and the radio station, 
and the same procedure would be followed with the television 
operation. 

Comparatice Coverage 


45. Liberty would operate from a site some 9 miles northwest of 
Medford with an ERP of 316 kw. and a height above average terrain 
of 712 feet. Medford Printing proposes a site 20 miles southeast of 
Medford with an ERP of 152 kw. and a height above average terrain 
of 3,525 feet. Virtually all of Liberty's predicted grade B contour 
would lie within the predicted grade B contour of Medford Printing. 
The areas and populations within the predicted contours are: | 

Laverty Mediord Printing 
Populstion Area Popalstion Ares = oor 


T 
Grade A... .ecccccceerennnnnn—nnneceeees 103,070 3-2 00, S3> i 1400 
Grade B_.—.......00ces---2------eneecew owen ens = Biss 5969 271,832 | wes 


46. However, as has been noted, the terrain is extremely eged and 
has a restrictive etlect on the normally predicted Se Se 
consulting engineer has, as heretofore noted, undertaken to predict 
Liberty's terrain-limited contour, and he has made similar predictions 

| 
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for the Medion! Printin operation. Medford Printing has submitted 
evidence Cemonstrmting the potential for error in the Liberty showin, 
bat has not intsminueei any evidence of its own based on the terrain 
involved. Under the cirerstances, the Liberty showing will be pre- 
ferred. Tie nature of Uie termin is such that utilization of the stand- 
and method of i ich asswies far fess irregular countryside 
than is the case here.o built-in probability of error. The tech- 
niqne enployed } Liberty's engineer. while itself subject to many 


impondembles. is based upon rational engineering concepts. and at 
Jeast attempts to take into account the adverse terrain factors. Thus, 
althouzh ir nay well be in error in its conclusion, its result is more 
likely to approximate reality than would a study based entirely on the 
2- and 10-n:tle method. 

40. The oxter limit of Liberty's coverace is inhibited in virtually all 
directions by mountsins. The estent of that limitation is suggested by 
the following table: : aes 


4S. Moreover. within Liberty's grade B contour there are substan- 
tial pockets which are so shadowed as to be unable to receive a grade B 
i Four late pockets comprising nearly 20 percent of the eastern 
of the corerace area. and tive pockets involving over 40 percent of 

the western half of the coveraze area are involved. 
49. The outer limit of Medford Printing’s coverage is also inhibited 
by mountains. The following table demonstrates the extent of that 

hhmitation : . 


As with Liberty's proposal, mountains within the grade B contour 
acces cause peers of shadow where Medford Printing’s signal could 
not be receiv < 
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#0. Taking into account the terrain limitations, the areas and popu- 

lations which inay be expected to actually receive a grade B signal 
| 


from the proposals are as follows: 


51. Within Liberty's terrain-limited contours between one and three 
grade B signals are available. Within Medford Printing’s proposed 
de B contour between one and four grade B signals are now avail- 
able. Liberty would bring a grade A signal to certain areas where no 
= ae is now available. The areas and populations involved are 
as follows: 


" 52. The examiner is urgrd to make findings as to the proposal Liberty 
might have made had it not been Gbligedite avoid overlap with station 
KEZI-TV. However, although the Commission has occasionally con- 


cerned itself with such matters, no such issue has been designated 
herein. : | 


CONCLUSIONS 


53. Liberty's cost projections have been found, in the main, to be 
reasonable. However, the applicant may haye to face unbudgeted costs 
approximating $27,750. If 1t does, it has a financial cushion of uncom- 
mitted assets in excess of $115,000. There is no real doubt as to Liberty's 
financial ability to fulfill its proposal, and it is concluded to be 
financially qualified. “=e aoe 

34. Similar conclusions are reached with respect. to the Medford 
Printing Speen: Its expenses have been found to represent a rea- 
sonable evaluation of its probable needs. To meet the predicted expenses 
of $04,000, a total of $957,000 will be available. Even taking into ac- 
count the uncertainty of financial projections, there is no serious doubt 
as tothe applicant's ability to carry out its proposal. 

35. Liberty has shown that, although prediction of its service con- 
tours by the standard method would indicate a slight grade B overlap 
with KEZI-TV, the rugged terrain in the area would tend to limit 
the actual transmission of signals, Using engineering techniques rea- 
sonably calculated to yield a more accurate prediction of the signal 
strencths which will actually prevail, Liberty has demonstrated that 
the grade B contours will not approach closer than 20 miles. Even 
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assuming a fairly substantial marzin of error in so inexact an enter- 

prise as predicting signal propagation in mountainous country, It 1S 

concluded that the proposed operation will not generate a violation 
t2pel). 

both applicants possess the basic qualifications necessary 


comparmitive > 

3%. The Conimission’s “Policy Statement on Comparative Broad- 
cast Heariags{ 5 RR. 2d 1901, restates that the diversification of 
control of mass communications constitutes 2 “primary objective in 
the licensing Scheme.” The relative significance of various circum- 
stances and lorations of ownership is also noted, and is of significance 
in this proceeding. 

5S. Liberty is associated with somewhat more extensive communica- 

_tion interests than is Medford Printing. Liberty owns 2 WHF tele- 
vision station in Eugene. Oreg.: 2 5i-percent interest in a CHF 
permittee in Yakima, Wash, which is to have 2 THF satellite in 
Kennewick, Wash.: 2 number of CATV svstems at or around the 
(on B contour of its Euzene station: and two of its minor stock- 

Iders control an AM and an FM station in Eugene. Medford Print- 
ing, on the other hand, owns 2 single AM station and a newspaper. 

59. Nevertheless. while Liberty's holdings are somewhat broader, 
they are of Jess significance in the circumstances of this case. -As noted 
In the policy statement, supra, “other interests in the principal com- 
munity see to be served will normally be of most significance”, 
and Medford 'Printing’s interests are in the city of Medford itself. 
While there are 2 number of co:npeting facilities available. and this 
reduces the decisional weight of the matter. the fact remains that Med- 
ford Printing owns the only newspaper in town and one of the two full- 
time standard broadcast stations. The importance of this factor has 
recently been hizhlichted in a case where the applicant faced even more 
Jocal competition than here. and the preference was still of vital sig- 
nificance, WHDH, Inc., F.C.C. 69-82. released January 23, 1969. 

60. While Liberty's communications holdings are not to be iznored, 
they are of considerably less importance. They are neither in Medford 
nor within the service contours of the proposed operation. Hence, there 
would be no concentration of the sources of opinion available to the 
potential audience of the Medford station. Nor can Liberty be regarded 
as controlling’ larze rezional interests tending toward 2 concentration 
of rezional control. Its holdings are relatively few, far below the num- 
ber itted' by the rules. and ther do not dominate any area. It is 
concluded that Liberty is entitled to 2 substantial preference on the 
diversification factor. 

6L. The Coimission’s second basic objective articulated in the policy 
statement. supra, is the best practicable service to the public. In pre- 
dicting this, 2 factor of substantial importance is intezration of owner- 
ship and mana-rement. Here too Liberty is to be referred. but in this 
instance the preference is very slight. Medford Deinting proposes no 
integration whatsoever. While one of its directors is to be active in the 
manacement of the station. he has no ownership interest in Medford 
Printing, and “it is clear from the Commission's ‘Policy Statement 

i 18 F-.C.C. 24 
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roadeast Hearings. supra, that only those with an 
can be considered in evaluating an applicant's inte- 
Lriple C Broudeasting Corporation, F.C.C. (oR, 


sponsibilit 
not live in 


of the community 
licy statement 
of realization. 


of the Medford station, 
vail in Liberty's business councils. 

63. Liberty's other element of intecration is the full-time participa- 
tion of Mr. Nix. However, he is not a local resident, although jhe has 
been, and he is without broadcast experience. His management skills 
are in no sense derozated, by his frank admission that he will be forced 
to rely Re the advice of others in the performance of many of his 
duties. Moreover. not only is his percentage of beneficial ownership no 

er than that of Mr. Tykeson, there is some question as to whether 

is commitment to the enterprise will be more than that of landlord. 
The joint venture agreement is such that neither Siskiyou nor its prin- 
cipals is firmly committed to an investment in the project, and, lacking 
such 2 commitment, the Commission cannot be as confident that the 
benefits which should flow from integration will actually be produced. 

64. Overall Liberty -is to be preferred on the integration | factor 
because it pozsesses some identification of ownership and management 
whereas Medford Printing possesses none. However. Liberty's showing 
is far from impressive, and the preference will be slicht and of mu 
less decisional significance than is usually accorded an integration 
preference. m I 

65. The parties do not agree as to the significance of the evidence 
adduced 2s to comparative coverage. Medford Printing would rely 
on factors relating to grade B service, while Liberty would ‘accord 
at least equal weight to grade A coverage. The precedents indicate 
that the Commission has, on occasion, considered both grades and B 
coverage as Sicnificant. Great Lakes Television, Inc. 16 R-R. 201: 
Roswell Televixcon. 5 R.R. 2d 569; Erway Television Corp. 9 RR. 2d 
1376. However, the practice has been to spell out which contour is to 
be considered. Springfield Telecasting Co. 3 R-R. 2d «21; Cnited 
Artists B/Custing, Inc., + RR. 2d 459. In this instance, the order of 


®By pointing out that Mr. Tykeson dors not have the equity ownership to actually 
@ominate Libertr’s actions, it ts not implied that be will be less than the dominant ficute. 
He is pow re~ponaiMe for the manarenent of the afairs of Liberty Television, Inc, Decause 
the contrclliaz owners wish him to be, and there is Do reason to joubr that he would be of 
@tmilar pretiinence in the Medion! operation, However, the x.me thing can be s of Mr. 
Latham, the mauorise director of Mecford Printiog. and be bas the advantage of local 
residence and full-time direction of day-to~lay operations, | 
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desiemation refers only to grade B coverage, placing the parties on 
notice 25 to the scope of the iscue. Hence, in resolving the matter the 
examiner will consider only etade B coverace. 

66. Medion! Printing would bring new grade B coverage to 125.000 
oe in 10-28) square miles, compared to 33,000 in 3,6u0 square miles 

‘or Liberty. Morvover, it would bring a second grade B service to 
15,000 persons as contrasted to 10,0v0 for Liberty. These ditferences 
are not insignificant. and Medford Printing is entitled to a clear 
preference on the issue of comparative corerace. Moreover, in view 

ntial grey area involved, the preterence is of enhanced 
ighr. stnee an important allocation objective has always 
been to bring 2 choice of service to as many people as possible. 

67. In determinins the primary goal of cood service, Liberty has 
been awarded a very slight preference for intergration, and Medford 
Printinz has been awarded a clearer preference for superior grade B 
coverage. Ordinarily, integration is the more important factor and 
weighs more heavily in the ultimate decision. However, two factors 
take this cose ont of the ordinarr. The integration preference is very 

wht and of an unususily tenuous nature, and the coverage preference 
is med by'the subscantial grey ares involved. It is concluded that, 
in this instance. the coreraze advantage outweighs the inteeration 
_ preference, and that Medford Printing is to be rezarded as proposing 
the better service overall. However, although the preference is clear, 
it 1s not overwhelming. 

68. Thus, each of the 2pplicants has been preferred on one of the 
two primarr objectives of the comparative process. Medford Printing 
bas 2 modest preference as more likely, overall, to bring the best 
practicable = Fice to the public. Liberty has a substantial preference 
on the objective of maximum diversification of mass media. In bal- 
ancinz the two. Liberty will be preferred. The preference against it 
is narrow, and does not indicate that it proposes 3 service not fully in 
the public interex. On the other hand, to prefer Medford Printing 
scald be to select an alternative which would tend, in the city of 
Medford. to defeat the soal of maximum diversification. 

- Aecordinsir, Jt ordered, That, unless an appeal is taken to the 
Commission by a party or the Commission reviews the initial decision 
on its own motion in accordance with the provisions of rule 1.267, the 
application of Liberty Television Js granted, and the application of 
Medford Printing Co., Is denied. 
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F.C.C. 69R:- 
BEFORE THE De 


FEDERAL COMMUNICATIONS COMMISSION 
Wasurncros, D.C. 20554 


In Re Applications of | 
Lisexry TELevisioy, a Jorsr Vextore Cox-| Docket No. 17681 
miasep of Lisexry Tetevisiox, Ixc., anp| File No. BPCT-3$5S 
ee Broapcasterns, Ixc., Meprorp, | 
JEEG. | 
Meprorp Prixtrxc Co.. Meprorp, Orec. Docket No. 17682 | 
For Construction Permit for New Tele-| File No. BPCT-SS59 
vision Broadcast Station (Channel 8) 


Benito Gaquine and James K. Edmundson, Jr, on behalf of Liberty 
Television; Benedict P. Cottone, on behalf of Medford Printing Co.; 
Harry J. Ockershausen, on behalf of Oregon Erooaere nen 
Thomas B. Fitzpatrick, P. W. Valicenti, Leo I. George, and les 
W. Kelley on behalf of Chief, Broadcast Bureau, Federal Communi- 
cations Commission. | 

Decision 


(Adopted August 7, 1969) _ 


By te Review Boarp: BerkewereEr, SLONE, AND KEsStER. | 

1. This proceeding involves the mutually exclusive applications of 
Liberty Television, a joint venture comprised of Liberty Television, 
Inc. and Sisl:iyou Broadcasters, Inc. (Liberty), and Medford Print- 
ing Co, (Medford), each secking a construction permit for a new ele- 
vision broadcast station to operate on channel S, Medford, Ores. The 
applications * were designated for consolidated hearing by cue 
sion Order, F.C.C. 67-938, reicased September 6, 196%, on availability 
of funds and duopoly issues against Liberty, and a standard compara- 
tive issue. Issues were subsequently added by the Board inquiring into 
Liberty's estimated operating expenses ( F.C.C. 6SR-10, 1 F.C.C. 2d 
540), and Medford’s cost estimates (F.C.C. 6SR-14, 11 F.C.C. 2d 374) 
and availability of funds (E.C.C. 6SR-301, 13 F.C.C. 2d 952). Pre- 
hearing conferences bezan in September, 1967, and the record ‘was 
closed on September 26, 1968. 

2. On February 11, 1969, Hearing Examiner Chester F. Naumovwicz, 
Jr., released an initial decision, F.C.C. 69D-7, in which he concluded 
that both applicants are financially qualified and that there would 
be no prohibited overlap between the grade B contours of station 
KEZI-TV, Eugene, Oreg. (owned by Liberty Television, Inc.),| and 

2 The application of State of Orecon, actin dy and through the State board of digher 
edocation. was oricinally consolidated in this roceedine; however. at its request, its 
application was dismissed by the examiner fee 6SM-742, released May 10, 1963). 
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the instant Liberty proposal. in contravention of rule 13.656(a) (1)? 
The examiner ultimately recommended a grant of the Liberty pro- 
poul under the comparative issue. awarding that applicant a sub- 
stantial preference under the diversification criterion. The proceeding 
3s now iefore the Review Board on exceptions filed by intervenor, 
Oregon Breadea-ting Co. (Oregon), licensee of station KOBI-TYV, 
Medfoni. Orez.. which are directed primarily to the examiner's resolu- 
tion of the duopoty issue specified again~ Liberty. Both Liberty and 
the Broadeasr Bureau support the initial decision. but have submitted 
limited exceptions containing corrective and supplementary data. 
Reply commenrs were filed by Litercy and the Breadcast Bureau. 
Medford hs nor filed exceptions to the initial decision. Rule 1.276 (5) 
(£) states chat where a party fails to file exceptions to an initial de- 
cision wiich| proposes to deny its application, such party “shall be 
deemed to hare no interest in further prosecution of its application, 
and its application may be dismissed with prejudice for failure to 
prozecute-” Finding no valid reason for contrary action, the Medford 
application will be dismissed. The Board has reviewed the initial de- 
etsion in licht of the exceptions and supplementary briefs, the record, 
and the arcuments made by the parties at an oral argument held before 
2 panel of the Review Board on July 15, 1969. Except as modified and 
supplemented herein and in the rulings on exceptions in the zppendix 
attached hereto, the examiner's findings of fact and conclusions of law 
are adopted. 'In brief, the Board agrees with the examiner's resolution 
of the issues relating to the basic qualifications of Liberty, and there- 
fore with his recommendation to grant Liberty's application. 

3 Station KEZI-TV, Eugene, Orez., is owned by Liberty Televi- 
Sion, Inc., one of the joint ventr res in the Liberty application. There is 
sepa 117 miles between the Eucene site and the proposed 

ford site. Using the reqular prediction method of calculation 
Specified in rule 73.054, station KEZI's grade B contour extends to 
within 37 miles of the proposed Medford site, and the Medford grade 
B contour extends 45 miles in the direction of station KEZI. Accord- 
inglv, there would be an overlap of 3 miles, contrary to rule 73.636 (2) 
(2) Liberty contends, however, that, because of terrain factors, such 
overlap does not, in fact, exist. Although actual measurements were not 
cen due to the prohibitive expenze, Liberty's engineer submit- 

ted supplementary diffraction calculations based on Technical Note 
101 (revised Jan. 1, 1967), “Transmission Loss Predictions for Tropo- 
spheric Communications Circnits.” by P. L. Rice, A. G. Langley, K. A. 
Norton and A. P. Borisi, published by the U.S. Department of Com- 
merce, National Bureau of Standards, in an effort to demonstrate the 


®Rale 73.626(a)(1) reads: “(6) Xo lcen<> for a television broadcast station shall be 
mated To =aF party (inciudine all parties under common control? tf: 
(1) Sceh party utrecuy or indirectly owns, operates, or controls one or more television 
st n<2nd 2 crant of arch Leense wil! resnit in overlap of the Grade B contours 
of the etistin= and proposed stations, computes is accordance with § 72.654." 
83a Nebt of the faiure of Meatierd to except to the proposed denial of its application, 
We veel not 23d do £0 pass cpoa the i-eues relating to that applicant's basic qualifications 
@r the comparatite tésue in this proceeding, 
@The oterise area evlieriated unler the prediction method would foclode 171.5 sanare 
Balles and 1.15%) persons. This represents 1.1 percent of che area witbin station KEZI's 
grade B costoor acd 1.9 percent of the area within the grade B coatocr of the proposed 
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absence of overlap.* Liberty's engineer testified that he utilized /2- to 
10-mile method specitied in rule 43.634 to the point where an obstacle 
was encountered, and beyond that point a terrain-limited method was 
emploved. In determining the extent of the diffraction caused by nat- 
ural obstacies. calculations were made using the formulae in section 7 
of volume 1 of the ~Technical Note.” Formulae for both rounded ob- 
stacle and sharp knife edze ridges were used where appropriate. 
Refinements for ground reflection before and beyond the shadowing 
obstacles were not used. according to Liberty, becanse of the impossi- 
bility of accurately delineating the reflection point characteristics 
from the data available and the likelihood that the variations in the 
reflected sional would average out. For its diffraction calculations, 
Liberty used eicht radials and four stub radials, which were dispersed 
over four quadrants. The resulis of Liberty's terrain-limired study 
indicate that the grade B contours of station KEZI-TV and the) pro- 
posed station would be separated by approximately 20 miles. If thes 
computations are accepted. no grade B overlap would occur; and a 
Violation of rule 73.636 would not result. 

4. In its exceptions, Orezon argues that the method of computation 
used by Liberty does not have the official sanction of the Commission¢ 
and that, in any event. Liberty's computations are so fraught with er- 
ror as to be unreliable. Relying entirely on the rebuttal enzineering 
showing of Medford. Oregon arses: (1) That the calculations) pur- 
suant to the “Technical Note 1017 are not valid for computing: con- 
tours, but rather for determining propagation along paths. from which 
the signal delivered at points along the path can be determined; (2) 
that ground reflections were not included in making the Liberty study 
thereby rendering the study inaccurate;? and (3) that Liberty's use 
of only 12 radials (four of which were stub radials), required inter- 
polation over large areas between radials, leading to gross inaccuracies. 

5. Inasmuch as Oregon relies on Medford’s ensineering data. it 
should be noted at the outset that although Medford's engineer allezed 
the existence of various deficiencies in Liberty's engineering showing, 
upon cross-examination he testitied that he did not make any computa- 
tions to support his allezations. For example, with regard to Liberty's 
230° Sas Medford’s enzineer testified that, “based on a study of the 
terrain profile and knowledge of propagation of television signals, it 
would be known that sisnal at 50.6 miles would be lower than the sig- 
nal at 24 miles”: brt when he asked whether his tabulation of the siz- 
nal strencth indicated that they were lower than grade B. he stated “I 
didn’t calculate them.” Mcdford’s engincer also testified that he felt 
that Liberty's method of using phantom knife edge was not correct, 


| 
© similar supplementary xhowins was before the Commission at the time of desicnation. 
However. the Courmixsion stated that tt would make no determination as to whether the 
conclusions which the applicant had drawn from the showing were valid since a hearing 
Woold de require! in anr event. i 
* Oregon arenes that in Ewaene Telerision, Inc, 4 F.C.C. 2d 222, T RR. 2d TRS (1966), 
the Commission tirmiy rejectal terrain-limited computations for the purpose of determinin 
contours, Interven: iso xubmite that in Sewthern Overon Kroadeceting Co. (KITTS), 
FP.C.C. Sl 341. 10 RE. Sd IG (2L57), the Commission rejected two diferent trpes of 
terralndlimits? studies. ! 
TOreson allvcea that dicresard of cround reflections could resolt {n serious error. The 
“Technical Note” (at p. 7-3) indicates that, “theoretically, received flelde may be increased 
as much a< 12 dd due to enhancement, or deep nulis may occur due to canceiladon 
the signal by ground reflections.” 
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but he did not make any calculations hased on the diffraction method. 

While Mediont’s engineer made no ditimetion calculations in the in- 

Sant ease, he testitiel that In anether proceeding he had submitted 

phantom knif ions based on “Technical Nore 101.” How- 

ever. the purpose of such caleutiations was to determine signal strength, 

nthe Board's opinion, distinction without a ditference. 

tew Board is of the view that the examiner properly ac- 

cepted Liberty's terrnin-limited computations. We note first that, rule 

*3.623(f) contemplates the submission of such a supplementary 
showins: 

Ia cases where the terrain in one or more Cirections from the antenna site 
Geparts widele from the aterace elevution of the 2- to 10-mile sector, the pre 
diction method mar indicate contour distznces that are diferent from what may 
be expected in practice. For example. a n.ountain ridze may indicate the prac 
tical Emit of service althoush the prediction method may indicate otherwise. 
In sccb cases the prediction method should be followed, but a supplemental 
showing mar be made concernins the contour distances as determined by other 
means. 

The specific showing made by the =pplicant herein conforms with rec- 
ognized standanis of ood cnzineering practice and applicable Com- 
mission rules. Liberty utilized a total of 12 radials in computing its 
proposed contours. While it is true that if 2 greater number of closely 
spaced radials were used. the applicant's contours would be more ac- 
eurately Gepicted: it is nonetheless clear that further calculations are 
not required when an applicant uses the rezular method of depicting 
contours. (See rule 73.632.) In the Board's view, the same standard 
should be applied to an applicant’s supplemental calculations. Further- 
more, since Liberty's 12 radials are dispersed over four quadrants, the 
contours depicted by the supplemental showing adequately reflect the 
proposed service contours. Oregon, which failed to establish that more 
radials are required to enhance accuracy, supports its exceptions in this 
respect only by conjecture. In addition. it appears that the use of the 
computations found in ~Technical Note 101° are appropriate for both 

ional strencth and contour calculations. Thus. the ~Note™ states (vol. 

p. V-32) that in utilizing the computations contained therein: 

© ° © it is assumed that the zeozraphical locations of each of the transmitting 
and receitins antennas are specified in advance. * * * In the case of a broad- 
casting service the specification of the intended receiving locations can de in 
terms of proposed service arcas. [Emphasis added.) 

The Board is of the view that if the diffraction method is acceptable 
in determining siznal srensth at a point, it is also acceptable for find- 
ing the location of contours. ° 

%. With respect to Liberty's failure to include ground reflections in 
its computations. Liberty's engineer testified without refutation that 
he expects that “the variations above and below would be approsi- 
mateir the same and that the averaze condition, which is what I am 
endearoring to depict, would not be materially changed.” Liberty’s 
engineer has taken a reasonable approach to the ground reflection 
problem. Unless the sround surface 15 smooth. it is difficult to deter- 
mine titatively the amount of reflected signal which is diffused 
in all directions. However, it should be noted that the effect of diffused 
reflection is to weaken the reflected signal in the direction of the 
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receiver (in this case the receiver should be envisioned as being located 
at points along the station contour); and the signal produced under 
these circumstances is so weakened “that its intensity may be neslected 
compared to the direct ray.”* Thus, Liberty’s supplemental calcu- 
lations are reasonable and, in the absence of a rebuttal showing indi- 
cating that overlap would exist, constitute satisfactory proof that no 
such overlap would be present. 
$. The use of terrain-limited studies for supplementary showings is 
not precluded by any Commission precedent. In Eugene Television, 
Inc., supra, cited by the intervenor in support of its argument, the 
Commission neither accepted not rejected the use of terrain-limited 
showings. Rather, the Commission adopted an assuming arguendo 
approach and considered the worst possible overlap situation in grant- 
ing the subject application. Nor did the Commission reject the use of 
such studies in Southern Oregon Broadcasting Co. (ZITA), supra. 
In that proceeding, which involved television broadcasting in the same 
eral geographical area as the instant case, the Commission Siok 
Yeally rejected the used of the predicted method of computing contours 
because of the mnountainous terrain of the area. The Commission was 
not able to conclude, on the basis of the applicant’s supplemental 
showings, that no overlap would exist; however, according t the 
Commission, such overlap which might exist was not considered sub- 
stantial because of the extremely rugced terrain conditions. Rule 43.636 
was ultimately waived and the application was granted. Cf, Zugene 
Television, Inc.. 24 RR. 280 (1962). Finally, in Central Coast Tele- 
vision, 14 F.C.C. 2d 985, 14 RR. 2d 575 (1968), rev. den. F.C.C. 69- 
614, released June 9, 1969, the applicant relied on a terrain-limited 
showing, using the methods described in Bureau of Standards “Tech- 
- nical Note No. 101.7 See paragraph 3, supra, and such showing was 
accepted by the examiner and subsequently by the Review Board. The 
examiner's acceptance of Liberty's supplemental showing) was 
therefore proper, and his disposition is affirmed by the Board. | 
9. At paragraph 26 of the initial decision, the examiner notes that 
he had been urged to make findings as to whether the necessity to avoid 
overlap with station KEZI-TY has compelled Liberty to design its 
roposal in a less efficient manner than might otherwise be the’ case. 
Fhe esaminer, however, stated that findings on this question would be 
inappropriate Inasmuch as no efficiency issue has Seen specifigd in 
this case. In its exceptions and supporting brief, Oregon arsues'that, 
with the exception of two cases involving uncontested FM applica- 
tions,” the Commission has not specified an issue in cases where effi- 
ciency was in question; and therefore that no svecial issue is required. 
In addition. Oregon interprets the overlap and comparative corerace 
issues specified by the Commission as encompassing an_ efficiency 
inquiry. Intervenor submits that such inquiry is made implicit by the 
Commission's report and order (relating to multiple ownership roles). 
F.C.C. 61-415, 2 RR. 2d 1588, released June 9, 1964, reconsideration 


e*Radin Ware azation.” Burrows and Attwood. Academic Prees, Inc, New York, 
Ia ince are Comet Com ern HOG, GS-1NS4, 34 F.C.C. 2 919; and Firginis Broad 
eo cneeg are Camel Comonay, F.C.C_6S Rt. . hs a \ je 
eusting Company, F.C.C. CS-614, released Jane 1s, 16S. - . 
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granted in part and denied in part, F.C.C. 6£-904, 3 RR. 2d 1554, 

1600, released Octoder 5, 196, wherein the Commission rejected 2 

propos! to assume the use of maximum facilities in applying the 
uopoly rules and stated: 

It is reasonable to asseme that in this comparative process there will be 2 
winnowins ou: of ts Sled br applicants who will never de able to achiere 

> a. we intend to exumize uncontested applications 
for bighir rexm ; $ With great care to determine whether duopoly 
considerations 222 preciuée futcre expansions. 
describes the Liberty proposal as a restricted facility which 
d preclude future expansion of either station REZI-TV or the 
service proposed by Liberty and which was designed to circumvent 
the duopoly rules. Oregon contends that Liberty's proposal to use 316 
kw. ERP in the meximum direction and 2 directional antenna with a 
ieht of 712 feet above average terrain (as opposed to the maximum 
facilities of 316 kw. power an antenna height of 2,000 feet abore 
gversce terrain, 25 specified in rule 13.614), would constitute an inefii- 
cient use of the channel. Finally, Oregon urges that the Medford pro- 
posal would bring service to a larger area and constitute a more 
effcient use of the channel. : 

10. There is no issue in this proceeding to determine whether du- 
opoly considerations have compelled Liberty to propose 2 less efficient 
facility, or would preclude future expansion of either the proposed 
station or station KEZI-TV in Eugene. While, as noted br Oregon, 
there does not appear to be specific case law which holds thet as a 
peeceqsiie to the adduction of etliciency evidence a specific issue must 

destenated.2¢ the Comnmission has framed such issues in various FM 

i Camel Company. supra, and Virginia Broadcasting 
Compeny. sapra. Moreover. in Huntingdon Broadcasters. Inc.. F.C.C. 
65-656, released July 21, 1965. reconsid. den. 1 F.C.C. 2d 1087, adopted 
October 20, 1965, 2 specific efficiency issue was specified and, upon re- 
consideration, tne Commission stated that the inclusion of this issue 
accords with the policy enunciated in its amendment of the multiple 
ownership rules, In ligit of this precedent and the fact that the Com- 
mission is required to specify “with particularity the matters and 
things in issue.” the Board agrees with the examiner. Liberty, and 
the Broadcast Bureau that the question of Liberty's efficient use of the 
channel is beyond the scope of the issue.** 
_ IL The Board is aware that the Commission, in designating these 
applications for hearing, stated that : 

There appears to be 2 sizaificant dixparity in the proposed grade B contours 
of the applications [of Liberty and Medford]. In accordance with the Commis- 
sion’s policy. etidence with re<pect to which of the proposals would represent the 
most eficicnt use of the frequency may be adduced under the comperatire issue. 
{Emphasis added] 


ee lntervener cites no case in which eSctency Sodings were made in the absecce of a 
B Srezinn 29lo) of the Comm inientions Act nf 1924. »« asenéed. 

ferson tur on eliciency tsene being included 19 this 

proceed sdit 26. Fircre 2-A. That Exhibit points out thar. due 

terrain Usirations. there =« Save heeg oo oreclap hetoreen Venture’s preposal and 

Lberty Tevevisica. Ines RUZI-TV. Eacsene, Oreos. eres 1% Venture's proposed station 

Were to de eperste-] a« Prist Proposes: Le. with PrinticE s prepoced Incation. antenna 

Comments re Orexon's exceptions, Sled April 16. 1969." 
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The Board has also considered Oregon's argument that Medford’s 
application was superior because of greater coverage, and Oregon’s 
attempts to distinguish the FM proceedings in which efficiency issues 
were =pecified by arguing thar those cases “involved uncontested ap- 
pligations where the Commission, at the time of designation, jas not 
(as in the instant case) faced with a choice between the proposed. 
operation or one which could more fully utilize the facilities authorized 
by the ules.” [Emphasis added.] In the Board's view. however. both 


the arsuments advanced by the intervenor and the inquiry enrisioned 
in the designation order relate to the comparative aspects of efficiency; 
and to the extent that petitioner suggests that more efficient use of the 
frequency has been propozed by an applicant other than Liberty. such 
considerations are now moot. .is this proceeding involves but 4 single 
applicant. the only relevant efficiency issue would be one directed to 
Liberty's basic qualifications. No such issue has been specified. 
12, However. assuming arguendo. that a specific issue is|not re- 
uired here (or that the subject is contemplated by the existinglissues), 
the record supports a conclusion that the Liberty pro 1 would not 
constitute an inefficient use of the channel. Thus. acco’ ing to Libertr’s 
terrain-limited computations (which the Board has accepted), the 
proposed station would provide grade B service to 85.354 persons 
within 3,639 square miles; grade A service to 72,794 persons within 
1,756 square miles; grade B “gray” area service to 10.097 ms in 
436 square miles; grade A “white” area service to 4.589 persons in 
176 square miles; and grade A “gray” area service to 6,463 persons in 
424 square miles. Moreover, station KEZI-TY already operat with 
almost maximum facilitiss—316 kw. power and antenna height of 
1.570 feet : and even if that station were to operate at maximum antenna 
height (2,000 feet HAAT) its predicted grade B contour would only 
extend 7 miles farther in a southerly direction and would not therefore 
overlap Liberty's terrain-limited grade B conto * Jn addition, ac- 
cording to Liberty's terrain-limited showing. Liberty could relocate 
its station at Medford's proposed site at Mount Ashland, operate with 
maximum facilities. and avoid prohibited overlap with existing station 
KEZI: station KEZI, in turn. which already operates at nearly maxi- 
mum facilities, could substantially improve its facilities without caus- 
ing prohibited overlap with 2 maximum Liberty facility at Mount 
‘Ashland. In the Board's view, this showing satisfies the standards 
enunciated in Fidelity Broadcasting Co., Inc.. 4 FOC. 20 218,$ RR. 
9435 (1966). In that case the Commission stated that: 
¢ ¢ © g hearing is not reqnired in every case where the operation of com- 
monly owned stations with somethins less than the maximum permissible power 
and antenna heicht would be necessary to avoid prohibited overlap. If the pro- 
posal is otherwise in the public interest, it may be granted upon the basis of au 
application and supporting factual data which establish that no sicnificant 
linutation upoa future expansion will result by reason of duopoly considerations. 


@ Havinz determined, with respect to efficiency, that no Dasie qualifications Issue has 
Been xpecined acainst Liberty. the Board need not reach the question of ina ate notice 
emi by the prerisions of sec. SDE) Of the Communications Act. 
“Station KEZI's normally predicted crade B contour extends 76 miles in 4 southerly 
Airection: a further extension of 7 miles would scll result in a Smile cleat with 
Liberts's terrain-lumited grace B contour. 
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The applicant therein, through an engineering study, demonstrated 
a mumber of com! Jons of powers and antenna heights which could 
siemigicantiy’ expand the coverage of Loth the proposed and existing 
s-ations. Th : granted the application without hearing, 


finding that rhe common ownership would nor restrict future develop- 
ment of the sitions. The Commission also stated that the fact that the 
appEcant wor le a Hest local outlet “is an important considera- 
tion favoring 2 zrant.” In the instant caze. as indicated above. Liberty 
has shown 2 variery of metzods by which the facilities of its proposed. 
station and KEZI could be expanded. In addition. the applicant here 
wou'd serve stade \ and B white and grey area in which we similarly 
regard a5 2n improper consideration favoring 2 grant. The Board 
concludes. therefore. that the Liberty proposal constitutes an efficient 
use of the ciiannel and that a grant of its application would serve the 
public interest. ; 

13. Accordingly. It iz ordered. That the application of Medford 
Printing Co! (5 3359) [2 Jiamissed with prejudice for failure to 
prosecate pursuant to section 1276 (5) ( £) of the Commission's rules: 
and that the appiication of Liverty Television (BPCT-8S3S) 2 joint 
venture compriced of Liberty Television, Inc., and Siskiyou 
Broadcasters, Inc., Js granted. 

Doxarp J. Bexrseocerer, Member. 


APPENDIS 
Ralings on Exceptions of the Broadcast Bureau to the Initial Decision 


Exception 50. Ruling 
1toS_....._._ Granted? 


Rulings on Exceptions of Lidcrty Television to the Initial Decision 


1to3.7,&13---- Denied as of no decisional siznificance. Employing either the 
examiner's computations or those of the applicant, Liberty 
is financially qualifed. 

G, 9, 10,12,12—_ Granted. 


Ratings on Exceptions of Oregon Broadcasting Co. to the Initial Decision 


» a Denied for the reasons stated by the Board in Liberty Tele- 
vision. F.C.C. 6SR-C66. 14 R.R. 2d 71. 

4 Denied for the reasons stated by the Board in Liberty Tele- 
vision. 15 F.C.C. 21 716. 15 R.R. 2d 71 (1963). and by the 
examiner in memorandum opinion and order, F.C.C. 69¢- 
149, released Eeb. 6. 1969. 

Denied. Interrenors contention that the examiner's ruling 
“brouzht about the demise” of State of Ozegon’s application 
is not supported by the record. 


3987 tr fated by the 
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Ezception Xe. 


—————— 


9, 16, 17.---- 
10, 11, 15_-. 

22 <0 
2¢ 2. 


Ruling i 

Granted to the extent that the record reveals that alternative 
sites are available to Libertr: denied in all otber re=yects 
as not of decisional simniticance. The oterlap problem cited 
by intervenor's exce 
of station REZI-TV and the proposed facility: howerter. as 
noted in this decision. Liberty's terrain-limited contours are 
found determiratite herein. 

Denied for the reasons stared in pars. 5-7 of this decision. 

Denied. The examiner properiy relied on Tot Industries, Inc, 
20 BR. 453 (1900). in sinding that supplementary showinczs 
are acceptabie to the Commission and may be used to over- 
tide evidence as to predicted contours. bt 

Denied in substance for the reasons stated in decision. 

Denied for the reasons stated in pars. 9-11 of t decision. 

Denied as of no decisional siznifcance. 

Denied. In light of Medford’s failure to except to the denial 
of its application, and the dismissal of Medford’s applica- 
tion, the findings of fact in the initial decision|on compara- 
tive coverage as between Liberty and Medford are moot. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Wasurtxeroxs. D.C. 20554 


F.C.C. 70-201 | 


In Re Applications of 
Texevision, a Joinr Ventcre Com- | Docket No. 17681 
PRISED OF Ligerry Texevisiox. Ixc., axn| File No. BPCT-2S3S | 
’ Sisx1yow Broapcasters, Inxc., Meprorp, 
Orec. | 
Meprogzp Printine Co., Meprorp, Ores. Docket No. 17682. 
For Construction Permit for New Tele- | File No. BPCT-2859 | 
vision Broadcast Stations : 


Mexoraxpcx Orrxion axp Over 
(Adopted February 26, 1970) 


By tar Cospassion : Coanonas BURCH NOT PARTICIPATING. 
1, On August 24, 1967. the Commission designated for hearing the | 
mutually exclusive applications for 2 VHF television broadcast sta- | 
tion construction permit (channel $ in Medford. Ores.) filed by Lib- 
erty Television (Liberty) and Medford Printing Co. The hearing 
examiner recommended a grant of Liberty's application. 18 F.C.C. 
2d 933 (1969). This recommendation was affirmed by the Review 
Board, 18 F.C.C. 2d 924 (1969). Oregon Broadcasting Co. (Oregon), 
an intervenor in the proceeding, filed with the Commission an apphi- 
cation for review. which was denied. F.C.C. 69-1306, released Decem- 
_ ber 2, 1969. The Commission now has before it 2 petition for rehearing 
filed by Oregon which seeks reversal of the Commission's denial of 
Oregon's application for review. Pleadings in opposition have been 
filed by Liberty Television and the Chief, Broadcast Bureau, to which | 
Oregon has replied. : 
. 2. In its petition, Oregon states that on December S. 1969, Liberty | 
filed with the Commission an application for modification of its newly | 
nted construction permit. Tn its application for modification 

iberty requests authority to construct and operate channel 5's trans- | 
mitting facilities on Mount Ashland. 28 miles from the site originally 
specified. Oregon points out that in Liberty's opposition to Oregon's 
application for review, Liberty at that time stated that it was pre- | 
ring a proposal to chance the site of the channel § station. Further, | 
recon notes that while the application for review was pending, coun- 
sel for the Broadcast Bureau wrote a letter to Liberty in which the | 
Bureau stated that “the changes in Liberty Television's proposal * nie 
should be accomplished prior to, not after, grant of the construction | 
permit.~ Since Liberty dia not seek to accomplish the change prior | 
to grant of the construction permit, Oregon contends that the grant | 
of the permit to Liberty is a nullity. In support of this conciusion, | 
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Oregon argues that “the Commission may not grunt an application 
for a constre-tion permit to construct and orerate broadcast facilities 
when the app doe= not have 2 bona nde intention to construct and 
operate teh ies” Since Liberty's reauest to modify shows. Ore- 
gon contends that Liberty had no such intention, the grant of Liberty's 
application mn-t be reversed. 

& In its opp sition to Orezun’s petition, Liberty states that it had 
planned to : i= 2 petition for leave to amend its construction per- 

it application in order to specify the Mount -\shland site, but that 
before it could do so the Commission denied Oregon's zpplication for 
review and ermnted Liberty's application. Hence. Liberty contends 
that the only alternative then open to it was to submit 2 modification 
appheation. Moreover. Liberty states that in submitting the moditica- 
thon application, it is not abandoning its original technical proposal, 
and thar, if the modification is not acceptable. it intends to construct 
the facilities at the location originally specified. Therefore. Liberty 
contends. there is no truth to Oregon’s allexation that Liberty never 
intended to construct the facilities specified in its construction permit 
application. Artached to Liberty's opposition is an affidavit of 
Donald E. Trke<on. a member of the jomt operating board and the 
executive committee of Liberty. Mr. Trkeson states that Liberty did 
in fact attempt to complete the amendment of its application for con- 
struction permit as expeditiously as possible. but before it could do so 
the Commission denied Oregon's application for review and granted 
Liberty's applicztion. 

4. The Broadcax Bureau opposes the petition for rehearing. The 
Bureau notes that in Liberty's opposition to Oregon's application for 


review, Liberty stated that it planned to request authority to locate at 
2 Site other than the one it had orizinally proposed. Thus. the Bureau 
contends, the Commission was fully aware of Liberty's intention to 
relocate its transmitter and nevertheless still denied Orecon’s applica- 
tion for review. Also, the Bureau points out that Liberty's newly 

site. height. and power are identical to those pacoored br 


ford Printinz Co. in the prior comparative hearing. In the hear- 
ing. such site. heizht, and power. the Burean notes. entitled Medford 
toa clear preference on the issue of comparative coverage. Thus. the 
Bareau contends, Liberty. which prevailed despite the coverage pref- 
erence awarded to Medford. is simply perfecting that which has al- 
‘ready been found to be the superior proposal.” Finally, the Bureau 
states that Literty’s application for modification has yet to be exam- 
ined by the Commission statf.and:should questions concerning it arise, 
the Commission may require 2 hearing to resolve them. 

5. In reply to Liberty and the Broadcast Bureau. Oregon contends 
that, even if the Commisxion did know of Liberty's plan to modify 
its proposal, the Commis<ion acted improperly in granting Liberty's 
application. Orezon al-o alleges that if Liberty were to broadcast from 
the new site propocd in its modification application there would be 
overl<p of the grade B contours of channel § and station KEZI-TV. 
Eugene (owned by Liberty Tclevisi m, Inc.), in contravention of 
Commission rule 73.636(2) (1). R : 
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6. We have carefully considered Oregon's contention that the filing 
of the moditicution application by Liberty makes the prior grant of 
the construction permit to Liberty invalid. and we have concluded 
that the contention is without merit. Clearly, the mere filing of an 
application requesting me wlitication of + does not invalidate a 
prior grant of a constriction permit, In Uid reatern Broadcasting. Lit 
19 F.C.C. vd 691 (1968), the Comnnission stated : 

It is [a] very common occurrence for applicants or permittees to change their 
technical propesils * ¢ % These chanzex often result from 2n applicant's or 
periittee’s desire tu seek a more favorable location, use more up-to-date equip- 
ment or enlarce itx area of cuteraze. These are desirable guals that we do not | 
wish to dixcourace. | 

7. Had Liberty attempted to conceal from the Commission its in- | 
tention to request a modification of its proposal, Oregon's contentions | 
might have some validity. Ha// v. FCC. 237 F.2d 567 (D.C. Cir. 1956). | 
However, Liberty informed the Commission of its intentions prior to 
the denial of Oregon's application for review. Liberty stated in its | 
opposition to Oregon's application for review that Liberty intended | 
to “request authority to operate with maximum facilities from Mount 
Ashland.” Additionaily, attached to Liberty's opposition was an af- 
fdavit of Donald E. Tykeson. a member of the executive committee of | 
Liberty Television, in which Mr. Tykeson stated: 

{I}f the Commission denies review of KOBI's [Orezon’s] appeal, Venture 
(Liderty] presentiy intends to file an application for modification of facilities to | 
specify essentially those proposed by the Medford Printing Co. in this 
proceeding * * °. ; 

This intention was once more expressed in a letter written by Lib- | 
erty’s counsel to the Acting Chief of the Commission’s Hearing 
Division. Copies of the letter were sent to the Chief of the Comunission s | 
Office of Opinions and Review. Thus, it is clear that there was no | 
concealment of Liberty's intention to seek relocation of its facilities, | 
and that the Commission was fully aware of Liberty's intention wher | 
it denied Oregon's application for review. 

8. Nor do we find, as Oregon alleges, that Liberty has abused the 
Commission’s processes. As noted above, the Commission was aware, 
before it denicd Oregon's application for review, of Liberty’s plan 
to request a modification. Nothing was concealed from the Commission. 
and the fact that Lilerty now seeks to use admittedly superior facilities 
and location can scarcely be considered an abuse of Commission | 

rocesses. Further, the request for permission by Liberty to specify 
the location and facilities proposed at the comparative hearing br 
Medford Printing Co. is 2 logical one. since at the hearing these facili- 
ties and location had merited Medford Printing Co. a clear preference 
= soo issue of comparative coverage over those originally specified by 
iberty. 

9. The cases cited by Oregon do not support its contentions. In 
Hall v. FCC. »u pen. the issue was “whether, in applying for the special, 
temporary authorization, intervenor ‘misrepresented the temporary 
nature of, or concealed material facts with respect to such operations’ * 
Liberty. however. as noted above, has misrepresented or concealed 
nothing from the Commission. The issue in Hearst Radio, Inc., 0 F.C.CL 
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292 (1959) vkas entirely diferent from the one posed in the instant 
case. In Z/-2/s¢, the Commission held that ~[t]he Commission does not 
deem iz in the pu lie interest to grant a construction permit to anvone 
merely for te purpo-e of permitting such person to assign or sel] the 
pemnit te another.” Liherty does not. however, intend to assign or sell 
the permis to another, bur intends to operate the station itself. Hearst 
was not concerned with changes of broadeast sites but with changes 
in broadcast permittees 

10. Oregon also alleges that. if Liberty broadcasts from the newly 

ced site, there will be a prohibited overlap of the grade B con- 

tours of channel 8 and of station KEZI-TV in Eugene, Oreg., owned 
by Liberty Television, Inc. one of the coventurers in Liberty. However, 
as noted by the Broadcast Bureau. Liberty's application for modifica- 
tion has not vet been considered by the Commission's statf. If questions 
concerning the zllecations made by Oregon arise, the Commission may 
require a hearing to resolve them. 

1. Accordingly. Jt is ordered. That the petition for rehearing, filed 
January 2, 1970, by Oregon Broadcasting Co., [s denied. 


Feoreat Coarresicarions Cosrsrissiox. 


: Bes F. Warte, Secretary. 
21 FCC 2 25 
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F.C.C. 70-128% 
BEFORE THE | 


FEDERAL COMMUNICATIONS COMMISSION 
Wasuixcrox, D.C. 20554 


TrLevision, a Joist Vextcre Cox- 
PriseD OF Lreenty Texevision. Ixc.. axp| File No. BMPCT- 
Sissryov Broapcasters, Inc. (KEZI-TYV), 4130 
Meprorp, Orrc. 
For Modification of Construction Permit 


| 
In Re Application of 


Mesroraspest Orriox axp OEver 
(Adopted December 9, 1970; Released December 14, 1970) 


By tHe Coxamssion: Cosrisstonen BARTLEY ABSENT. Cosssasstosae 
JOHNSON CONCURRING IN THE RESULT. 
1. The Commission has before it for consideration: (a) the above- 
captioned application of Liberty Television (Liberty),2 Joint Venture 
Comprised of Liberty Television, Inc., and Siskiyou Broadcasters, 
Inc., permittee of a new television broadcast station to operate on 
channel 5, Medford. Oregon: (b) the petition to deny of Oregon 
Broadcasting Company (Oregon). licensee of television broadcast 
stations KOBI-TV, channel 5, Medford. Oregon, and KOTI-TV, 
channel 2, Klamath Falls, Oregon, filed January 22, 1970; (c) 
opposition of Liberty Television filed F ebruary 4, 1970; and, (d) the 
reply a oppesition of Oregon, filed February 18, 1970. 


ne of Liberty's joint venturers, Liberty Television. Inc., is the 
licensee of broadcast station KEZI-TYV, channel 9, Eugene, Oregon. 
Eugene is about 120 miles to the north of Medford, and when Liberty 
filed its application (BPCT-S858) fora construction permit to operate 
on channel 8, Medford, it appeared as if there would be approximately 
eight miles of overlap between the predicted Grade B contours of 
station KEZI-TV and Liberty's proposed channel S operation. -ccord- 
- ingly, when Liberty's application was designated for hearing with two 
-other mutually exclusive 2xpplications,? the examiner was ordered to 
deterraine whether or not a grant of the Liberty application would be 
consistent with section 73.656(a) (1) of the Commission's rules? After 
a full evidentiary hearing, the examiner awarded the channel $ permit 
to Liberty. and held that: 


- +» the terrain between the two stations is extremely rusged with numerous 
peaks and ridzes intervening. In such circumstances, the rules Contemplate that 
VFCC TASS, Docket Nos, 17RSQ1 7682, i 

* Section 73.65019) (1) provites, in pertinent part, that: 

(@) No license Zor a television broadcast station shall be granted to any party (includ. 

Arties under eemmon contr!) if: 

(1) Such party directie or indireetiy owns, operates, or controls: one or more telerisio: 
Droadeaet stations end the crant of «ueh Heense wil! Tesnit in any overlap of the Grade 
contours of the existing and prope<ed stations, cotmpated in accordance With section 73.654 
Section T2.654(f) provides for the utilization of supplementary encincerine showings in 
areas of uneren terrain such ax that present in the ‘icinity of Medford, Oregon. 
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Sappletientary shuwins< mar be made in addition to calculations in the regular 
mranoer. atal. if such -upMeweatary showing is persuasive. if mar be preferred. 
Tot Lxdesicies. Inc. 2) RE OS lel... . Usiog the recular prediction method, 
the oteriay would cuter 272.5 yume mules conti 11S persons. This 
Tepteseais 1] pemest ef the area within the REZI-TV service area and 19 
pereeat od the ama within the Grade B conteur of the propused station Using 
the terrain-iiscited methed set forth above. there would be no Grade DB overlap. 
aod there would be a separation of some 2v miles between the two cuntours. . . > 
The ensineering techniques employed by Liberty for its supplementary 
study were found to have a valid theoretical buse, to conform to sound 
i it.e¢ practices and to be reasonably accurate.* 

tant application was fled on December S$. 1939. and requests 
@ major chance in Liberty's authorized facilities. Liberty proposes to 
mote its transmitter from its present location on Gold Hill. approxi- 
mately 9 miles. northwest of .Medford. to Mount Ashland, a site 
approximacelr 19 miles southeast of Medford, while decreasing its 
effective radiated power (visual) from 516 kw to 151.8 kw and increas- 
ing it= aztenna height above average terrain from 712 feet to 3341 
feet. These changes would greatly extend Liberty's coverage to the 
south of Medford. in Siskiyou County, California, and would also 
serve to extend its normally calculated Grade B contour to the north 
of Medford 2s well. However. when calculated by the previously 
accepted terrain-limited method. Liberty's Grade B contour would 
fall some 5) miles short of Roseburg, Orezon, the only significant popu- 
lation center between Medford znd Eugene, so that there would be no 
actual overlap with xation KREZI-TV~ 

5. Oregon alleges that: Liberty's terrain-limited engineering calcu- 
lations are inaccurate and a serious duopoly problem exists: Liberty 
is not financially qualitied to construct and operate ‘as proposed from 
the Mozant Ashland location; and, Liberty has failed to properly 
determine the needs, interests and community problems of its proposed 
gain 2rea. 

6. Oregon's primary argument has been heard before, for it has 
continonsly attempted to attack the accuracy of Liberty's engineering 
calculation: without offering any conclusive evidence of its own. It now 
maintains that because Liberty has admitted it would be possible to 
receive the signals of both sation KEZI-TV and its proposed Medford 
station from the top of Diamond Peak (S744) and (Sas Moun- 
tain (6156) due to the existence of line-of-sight radials to both trans- 
mitters. it follows that there would also be prohibited terrain-limited 
overiap Letween the two =<ations in. this area. We disagree. In Liberty 
Telerixiow. et al.. 1S FCC 2d 924, 927 (1970), the Review Board held 
that: 

--.- the examiner properir accepted Liberty's terrain-limited computa- 
tion< . . . . The specific xhowins made br the applicant herein conforms with 
Tecognized standards of soul engineering practice and applicable Commixsion 


3 Liberte Terrision, ef al.. 1S FCC 24 923. I2T-07D. (1969): aff'd by Review Board. 1% 
pees $24 11969): review d-nied. FCC 69-1506; petition for rebeuring denied. FCC 
rc) — - 

* Liderse’s supplemental study wa< base] mpon Terhmieal Note 101 trevieed January 1. 
19600. “Troe<mission L~< Mratietion< for Tropmpherie Communications Circuits,” pub- 
Misbed be the US. Departmenr of Commerce. Nations! Euresg of Standard 

SThe temaistion of Keceonrs ©16 11467 aerordinz to the 14) cen and station 
REZ1-TVe cerraits-limited Grice E contonr falls approvimately 10 miles to the sonth 
of the city. A cap of sve i” miles exists betweem the terraia-limited contours of station 
REZI-TV aznd Liberty's proposed station. 

. 26 F.C.C. 2d 
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rules, Liberty utilized a toral of 12 ridials in computinz ite propowed contours. 
While it i< true that if a sreater pumber of closely spaced radials were used. the 
applicant’s contours would be mere accurately depicted: it is nonetheless clear 
that further cateulations are net required wien an applicant use~ the resular 
method of depicting contours «See rule tn.us¢e. In the Board's view, the same 
standard should be applied te an applicant's supplemental calculatiens. 
The Review Board al-o denied Oregon's allegation that the Liberty 
proposal was a restricted. and therefore, ineificient. facility which pre- 
cluded future expansion of either station KEZI-TV or the proposed 
Medford station, and. at page 930, stated that: 
... accordinz to Liberty's terrain-limited showinz. Liberty could relocate its 
station at Medford’s proposed xite at Mount Ashland. ojerate with maxinuy 
facilities. and avuid prohitited overlap with existing station KEZI-IV: station 
KEZI-TV. in turn, which alrezdy operates at nearly maximum facilities. could 
substantially improve its facilities without causing probibited overlap with la 
maximum Liberty facility at Mount Ashland. | | 
Thus, the Commission has previously rejected Oregon's arguments 
concerning Liberty's engineering calculations. and its current petition 
fails to raise any questions which would warrant further hearings on 
the subject. There 1s no inconsistency in the fact that signals from both 
station KEZI-TV and the proposed Medford station could be received 
on isolated mountain tops such as Diamond Peak. Given a sutiiciently 
tall receiving antenna, it is possible to receive television signals at 
points considerably beyond their predicted Grade B contours. More- 
over, the peaks in question are part of the rugged Cascade range and 
are fected within the Willamet-¢ National Forest. a wilderness arca 
with few permanent residents, so that even if there were overlap in this 
region, a waiver of section 4:3. 3G(a)(1) of the. Commission's rules 
would be appropriate in licht of the fact that Liberty would brinz/2 
third station to the city of Medford and an additional terrain-limited 
Grade B service to 125.646 persons. 15.094 of whom receive only one 
such service at the present time. Southern Oregon Broadcast Compuny 
9 FCC 24 241 (1967). Oregon has already filed an appeal in the Cc 
cuit Court contesting the Commission's grant of Liberty's intitial ap- 
plication. If it wishes to continue to dispute the engincering practices 
. used in this matter it must do so in that forun.* ak 
7. Liberty's financial qualifications were also an issue in the previous 
roceedines which awarded the channel 5 construction permit to 
iberty. The hearing examiner found that Liberty possessed sufficient 
funds to build and operate its proposed station for one year without 
reliance upon revenues and had an additional reserve fund of $115.090 
in uncommitzed assets. Oregon now claims that Liberty's modification 
application requires the expenditure of additional funds in excess of 
$115.000 due to the harsh weather conditions and remote location of 
Mount Ashland. Liberty has filed amendments to its application dated 
February 4, 1970. and February 18, 1930, which demonstrate that the 
additional costs of snow equipment. auxiliary power sources. buildings 
and equiprient maintenance would be less than 31 5,000, Furthermore, 
asa result of the transfer of joint venturer Liberty Television, Inc/s 
(KEZI-TV) interest in station KAPP, channel 35, Yakima. Washing- 


*Orecon Broadcastina Compena ct, F.C.C.. Cave No, 23.824. Catred State< Conrt jot 
Appeals for the District of Columbia Cirentt. dled January 2.22%. Bo Order dated 
Sareh 22, 1970, the ewurt crinret a stay fo this case until SD days after the Commission 
takes action on the instant aplication. 
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Liberty Television et al. 


tons it will have adklitional reserve funds available to devote to the 
propose? Medford ~ration. The Conunission is therefore of the opinion 
that Liiwity ist Sally eualitied to build and operate its proposed 
Station from Monn Ashkund. 
oon conzencd= that Liberty would not provide adequate 
map fer tke promesed satin anet and has not complied with the 
mumission’s programmuines requirements as set forth in City of 
Canden. et PIS FCC 2 $12 (LY), and the Primer on Axcertain- 
ment oF Comacneitye Problems by Brordcust Applicents, 20 FCC 2d 
SSO (1889). Spechiaaily, Oregon alleges that Liberty has net contacted 
@ representative sroup of community leaders in the Klamath Falls 
area: that its method of contacting leaders was inadequate: that the 
roblems elicited were not representative: and, that Liberty failed to 
ist specitic progran:s that would respond to the problems it did un- 
cover. Oregon's Ins argument was rendered moot by Liberty's amend- 
ment of February +. 1970, which lists specitic programs that will deal 
with community probiems in its proposed gain area. and. although 
Liberty's ascertsinment efforts were not exhaustive. we find that it has 
made 2 sood faith and reasonable atrempt to meet our standards. -L 
broadcast licensee has 2 primary obligation to meet the needs, interests 
and community’ problems of its city of license, but may. in its discre- 
tion, provide only secondary service to outlying areas. Eugle Broad- 
coating Company (WYEA-TV). 20 FCC 2d 255, 2386 (1969). In this 
Instance. Liberty has stated that it intends to provide primary service 
to the city of Medford and surrour.ding Jackson County, and that it 
will provide secondary service to Jozephine. Klamath and Siskiyou 
counties. In view of the fact that Klamath Falls is some 15 miles from 
Medford by highway. Liberty's decision is well within its discretion, 
and its a<certainmenrt of the community problems of such outlying 
areas as Klamath, Josephine and Siskiyou counties need not be as 
extensive as its efforts to ascertain the problems of Medford, Primer, 
supra, Questions 6 and 7. . 

Liberty has consutted with 52 community leaders. 21 from the city 
of Kizmath Falls. who appear to be reasonably representative of the 
area. These leaders were contacted by telephone, and were sent written 
de=criptions of their con:ments for confirmation. Such 2 procedure is 
not prohibited and Orezon has submitted no infomnation which demon- 
strates that Liberty's ascertainment e‘forts prejudiced the results it 
obtained. It is ro be expected that Libertv might uncover ditferent 
community problems than tho-e ascertained by Oregon, and it is to be 
noted that Orezon bases its allegation that Liberty's community prob- 
Jems were not repre-entatire upon the mere knowledge and familiarity 
with the city of Klamath Falls pox~~sed by the general managers of 
stations KOBI-TV and KOTI-TV. a procedure expressly prohibited 
by the Primer. pra. Que-tion 5. 

9. In its February 4. 1970. amendment. Liberty informed the Com- 
mission that Southern Oregon Colleze would be unable to produce the 
weekly half-hour prozrzm. “Southern Oregon College Presents”. that 
was described in izs original application for a construction permit 


7 EIC-€1s-. granted May 29. 1970. 
26 F.C.C. 2d 


Federal Communications Commission Reports 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Wasnrxctox, D.C. 20354 


FCC. 71-28 


| 
“ InRe Application of 
Lrynenty Terevisiox, a Jorxt Vexrcer Cox- 
PRISED OF Liperry Tevevision, Ixc.. xv | File No. BMPCT. 
Siskrroc _Broapcasrers, Inc. (KSYS), 7130 
; Meprorp. Orec. 
For Modification of Construction Permit 


Mesrozaxpesr Orrxiox axp Orpre 
(Adopted March 17, 1971; Released March 22, 1971) 


By txe Cossrissiox: Coarausstoxer Jouxsox CoNccRRING Is THE 
RESULT. | 
1. In Liberty Telerision, 26 FCC 2d 760 (1970). the Commission 
paniee without hearing. the above-captioned application of Liberty 
elevision. 2 joint venture comprised of Liberty Television, Inc., and 
Siskiyou Broadcasters. Inc. (Liberty), for a major modification 
of the technical facilities of television broadcast station KSYS. chan- 
nel 8, Medford, Oregon,* and denied the opposing petition filed br 
Oregon Broadcasting Company (Oregon). licensee of television broad- 
cast stations KOBI-TV. chanzel 5. Mediord, Oregon, and KOTI-TV. 
channel 2. Klamath Falls, Orecon. Now under consideration are: 
(a) the petition for reconsideration of that action filed January 13. 
1941, by Oregon; (b) the opposition to that petition filed January 22. 
1941, by Liberty: and, (c) the reply to opposition filed F ebruarr 3, 
1941, by Oregon. ; . . 
Oregon's current petition represents the latest Stage in a pro- 
ceeding that has been before the Commission for several years. It 
n on August 24, 1967, when the Commis-ion desienated for hear- 
the mitually exclusive applications of Liberty Television and two 
er applicants for a construction permit to build a new television 
broadcast station to operate on channel $. Medford. Oregon.* Because 
one of Liberty's joint venturers, Liberty Television. Inc.. was the li- 
censee of broadcast station KEZI-TV. channel 9. Eugene. Oregon. and 
it appeared as if there would have been approximately eight miles of 
overlap betveen the predicted Grade B contours of station KEZI-TY 
and Libertv's proposed Medford operation. one of the issues specitied 
against Liberty was whether or not a grant of its application would 
be consistent with section 43.636(a) (1) of the Commission's rules? 


+The call st=n KSTS was assi=ned to Liberty’: Proposed stati December 197 
Prior to that time it had no cal! te ~ ee Se 
8 State of Orcaon, ef al.. FCC eons 


sborization of a new television broadcast station 
Grace B cvatours of cummoaly owned television 


“ae f 
"| 
| 
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because of limitations in the colleste’s budget. and Oregon argues that 
Liberty souk be required to justify this and other reductions in cer- 
tain loca! public service programs In a hearing. However, the Com- 
mission requires a broadcast Heensee to carry no specific amount of 
public service prewrammins. and inasmuch as Liberty's program 

ses are merely the result of rescheduling and do not constitute a 
reduction in tle total amount of local or public service type programs 


originely propeced. no hearing is required on this question.’ 


( Tt 

Liberty \ ne., 
GRANTED in accordance with specifications to be issued, and the 
Fetition to dent the application filed by Oregon Broadcasting Com- 
pany IS DENIED. : 


Fever Comocsications Cosnussion, 
Bex F. Warte, Secretary. 
S Lecter bss reduced its procram “Featmre Pace” from 60 minates a week fo 50 minutes 
Per week 234 will carry its Spmisete “Medford Eeport™ less trequeatly than originally 
°L TS stl prope<es 2 224S-Rour broadcast week comprised of 7.62% news, 78S 
a@sies 23€/25.572 ail ocher procramsvins. It will oricicate 12.05% of programminc 


aml deapite th> chasces asmousee< an its February 4. 1970, amendment. will con- 
tinee te provide at least coe boer asd 30 miastes of local pudlic afairs programming per 
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Liberty Telecision 51 


Through the use of supplementary envineering studies authorized 


by section T.U04(f) of the Coumission’s rules. Liberty was able to 
demorsirate that no overlap would in fact occur, and accordizely, 
was awarded the channel $ construction permit by the hearing ex; 
aminer.* Subsequently. Liberty filed the present application for a 
major change in authorized facilities of wnat is now station KSYS1 
This application was filed Dezember 9, 1969, and proposed a relocat 
tion of the station KSYS transmitter from a site on Gold Hill. ap; 
proximately nine iniles north of Medford, to Mount Ashland. approxi+ 
mately 16 miles southeast of Medford, as well as technical changes 
which served to expand the station’s predicted Grade B coverage by 
over 50 percent. Although the bulk of the gain area was to the South 
of Medford. there was sone extension of station KSYSs predict 
Grade B contour to the north of Medford as well, and Oregon con- 
tinues to areme that a hearing is necessary to determine whether of 
not this increase in coverage would result in overlap prohibited by 
section 73.636(a) (1)- | 
3. Oregon contends that when the Review Board affirmed the grant 
of Liberty's initial construction permit,‘ its determination that station 
KSYS could operate as proposed from the present Mount Ashland 
site and still avoid proh:bited terrain-limited contour overlap with 
station KEZI-TV was mere dicta and that the present application” 
must be designated for hearing on the question of overlap because 
Liberty's terrain-limited contour calculations from the Mount Ash+ 
land site were not in issue in that proceeding and Oregon has had no 
opportunity to rebut the accuracy of these calculations in hearing. 
It also contends that line-of-si¢ht transmissions from stations KSY3 
and KEZI-TY would not only be received at the tops of Diamon 
Peak and Groundhog Mountain, but would also be received at dis- 
tances ranging from two to three thousand feet below these summits. 
Assuming, for the sake of argument, that both these allezations are 
true, Oregon is still not entizied to a hearing in this matter in light 
of the fact thar even if the terrain-limited contours of stations KSY. 
and KEZI-IV. would overlap in certain areas to the northeast 0 
Medford. these areas are virtually uninhabited. so that any such over- 
lap must be considered to be de minimis and would warrant a waiver 
of section 73.636 (a) (1).* 
4. Oregon's final argument is that Liberty's efforts to ascertain th 
community problems of the city of Klamath Falls. Oregon. were in- 
adequate. This matter was discussed in our previous opinion. Liberty 
Television. 26 FCC 2a 760. 763 (1970), but now Oregon claims that 
because Liberty would place a principal city signal over Kiamath 
Falls, it must undertake to provide that community with the same 
level of program service it would render its city of license and is 


*Liherts Ti afd by Review Roant, 28 FCC Sd 
O24 Chieks tore Fcc tebearing dealed, FCC 70-202. 

3 Lidertw Te! . ee 22 269). i 
*Diamoad & tof the Mount J o Wilderness Area and ts therefore admi 
tetered under of the National Wilterness Area Act, 7S Stat. $90 (1964). 16 
S.C, 2 in sucha ner as to preserte tt as Wildernex4, The Act detines wilderness 
= Cares where the earth and its community of life are uatrammeled dr mas. 

himmelf ix a Tixitor who does not remala .. . an area of undeveloped Federdl 
mE ey primeral character and inSuence, without permanent improvements or 
pitation . . . | 
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therefore required to ascertain Klamath Fall's community problems 

With the s2 ws levuted to Medford. This argument 

; ssion’s rules and policies, Although 

the problems of communities other than its 

mnt es not have an obligation to provide equal 

service fo Its ¥ coverage area. Primer on the Ascer- 

rE ms by Broadcast Applicants. FCC T1- 

cmore. Klamath F: als i is served by its 

broadcast station and is separated from the sta- 

PS trannni Hite by some 40 miles of sparsely populated 

mouniaineus terrain, so reasonable for Liberty to undertake 

to serve that com yon 2 secondary basis only, regardless of sta- 
tion KSYS normally predicted sivnal strength over the city 

5 Oregon has submitted no additional facts not previously con- 

sidered by the Coz ‘on. and accordingly. for the reasons stated 

above and in our previous decisions, the petition for reconsideration 

filed January 15. 1971. by Oregon Broadcasting Company. Is 

DENIED. and the Commission’s decision of December 9, 1970, IS 

AFFIRMED. 


Fenerar Coomrcnications Cosrissiox.—- 
Bex F. Warts, Secretary. 


TOreqoe bas also salted a questiva coscersins the adequacy of Libertr’s principal city 
eorecare ef Medion? Sct Sean thic matter wax Sret discussed in its reply, and section 
> srton's rales specitealir restricts the scope of reply pleadings to 
3 Pleadinsex. thix quettion ts not properly before the Commis- 
Sto sotex that there sre se major terrain-lim!tins obstructions 
Ashinad site and Metford which would serve to refute the 
ot sity pretictec contocrs to demonstrate that station 
S23 ets Terase to the city of Medford as required by section 
ef Oregon, et el., 22 FCC 2d Sta, 377. reconsideration denied, 
Ti FCC32 Sed 4395). 
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. Venture is permittee of Channel 8, 


Exhibit 1 


at Medford, Oregon. 


: ~ = : | : 
Its application was granteé by the Examiner after comparative 
7 


hearing in Docket 17631 (18FCC 24 933), 
affirmed by the Review Board on appeal 


denied November 28, 1969 (*imco 41646). 


who, in turn, was 


(18FCC 24 924), review 


The purpose of this application is to specify essentially 


the same facilities as those proposed by Venture's hearing 


| 
_ competitor, Medford Printing Company. Operating from Mt. 


Ashland as proposed, Venture's service 


area will increase 


‘ significantly as plainly evidenced by the following summary 


of area and populations (I.D., par. 50-51): 


Existing 
Population Area (Sa. mi) 
1,756 
3,649 


Grade A 72,794 


Grade B 85,354 


Grey Area 10,097 436 
Therefore, grant of the 


serve the public interest... 


Proposed 
Population Area_ (Sq. mi) 
84,017 | 5,881 
128,646 | 10 ,061 


15,094 | 1,869 


instant application will clearly 


in cach anc losen conmitments from co-venture> 


to fFinanese the construction 


pptest — 9 od 


Attachment 5 hereto}. 


Programming 


Venture will principally undertake to serve Medford, its 
community of license, and Jackson County, Oregon. Secondarily, 
St ‘will also undertake to render a @iversified program service 
to the remainder of its service area, including Josephine and 
Klamath Counties, Oregon, ena Siskiyou County, California. 

- In the Channel & comparative procce@ing, the Review Board 
found that Venture's efforts to ascertain comnaunity needs and 

interests were sufficient to comply with the Commission's Suburban 
“program stancarés (14 FC =: 208). Since Venturc's service 
Pr contosrs “ill be e Son ng from Mt. Ashland, 

applicant has enéertex i nt necds 


nterests of the 


-— wore 


Tae vroresce : area is generally situatecé to 


“the south end east of Modforaé. In California, the expanéca: 
roughly ce-extensive with Siskiycu County (1260 


In Oregon, most of the gain arca 


== 


is in Klamath County (1960 pop. 47,475; 5,970 sq. mi.). _6/ 


eee . A n : Los 
Siskiyou is one of three California countics Soae a 


tier on the northern California-sovthern Oregon border. It is 
- | 

sparsely populated, with a @ensity of 5.25 persons per square 
Me | 


mile. 


___ Siskiyou': s_ county seat is Yreka (1960 population 4,759). 


Other population concentrations include the minor civil divisio 
of Weed (4,111), Montague (1, 628) and Happy Camp (2, 459). 
Minority groupings comprise about 4% of the county population 
and are predominantly Negro and Indian. | 
Siskiyou County transportation necds are Boned by rail, 
trucking, air (private and charter) + bus (2 lines), and high- 
ways Federal #99 and Interstate #5. As might be expected, the 


_opportunities for excellent fishing and hunting are bountiful 


in this rugged mountain area. 
Yreka has the council type of government, an eight-man 
police force, 34 fire volunteers and employment estimated at 
2,100, predominantly non-union, except some in lumber and 
construction. There are three hotels (150 rooms), 10 area 


. | 

motels (200 rooms), fourteen churches, two librarics, two benks, 
a college, and general hospital (160 beds). There are two 

67 infzormation end statistics were derived in part from a varictyv 
of sources incluéing: 1960 Census of Population; Rand McNally 
Commerciai Atlas ané Marketing Guide (99th EE.-1968)/; Standard 
Industrial Survey Summary Report for Yrexa, Siskiyou County, 
California; Overall Economic Development Plan for Siskiyou Coz 
(July 1969); and Editor and Publisher Market Guide (1968 Editio 
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newspapers and one radio station (xsrc, 1 kw-D, 250 W-X) in 


Yreka. OF ter manufacturing plants, the seven largest produce 


lumber anc exmpiey 2,150 persons. 
Klamath County is aso sparsely populated with a populaticn 
of eppreximately 3 persons per square mile. Its principal 
£26,949) and Altamont 10,811). 
* Minority groupings comorise less than 5% of the county population, 
. mostly Negroes (18) and Indians (3%). 

Klanath Falls is the county seat of Klamath County. It is 
serveé by 2ir, intercity bus (Greyhound; Trailways), motor freight 
(ten lines) and rail (2 passenge= and 3 freight services). It is 
the shipping center for four county agricultural and lumbering 
areas. There are three banks and two savings ana loans in Klamath 
‘Falis. Princival employers are lumber, the military (Air Force) 
and the railroads. Significantly, Klamath Falls has a newspaper 
(Gaily, except Saturdays) with a weexday circulation exceeding 
14,500; TV station XOTI (13.5xw, 1,050°AAT); and four radio 
stations (KAGO, SKE-D, 1 KW, DA-N; KFLW, 1 KW-D, 250 W-N; KLAD, 

5 KE-D; and KTEC, 10 W)- The terrain within Klamath County is 
extremely rugged anc in large part Gesolate ang botn Crater Lake 
National Park and the Klamath National Wilelife Refuge are 


Acre. 
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Leperty TCLRV1SION 
MeororRd, ORCGON 


| 
4 


ENGINEERING STATEMENT 


i 
paws 
1. Tris EXGINeCRING Exu1sit supPoRTS THE APPLICATION OF LIBERTY 


TELEVISION, PERMITTEE OF Cuannet 8, MEoroRD, OREGON, (BPCT-3858, DocKeT 
17681) TO CHANGE SITE LOCATION AND IMPROVE ITS FACILITICS AS FOLLOWS: 


1. INTRODUCTION 


Present CPs ae | 
Cuannet 8 
ERP: 25 oBK oR 316 Kw (max.), DIRECTIONAL 
AAT: 717 FCET 
Locations 42° 75° 56"; °177° 59" 44" 


_ AMENDMENT: 

Cuannet 8 : 

ERP: 21.2 o8Kx or 151.8 Kw, “NON-OIRECTIONAL 

AAT: 3341 FEET, , 

Location: 42° 04° 55%3 122° 43" 09" 

A : 
2. THE PROPOSED FACILITIES ARE ESSENTIALLY THE) SAME AS THOSE 

PREVIOUSLY SPECIFIED BY MEDFORD PRINTING ComMPANY IN 1TS ‘APPLICATION (8°CT-35859; 
DocxeT 17682) FOR THE USE OF CHANNEL 8 at Meororo, OREGON. MEDFORD PRINTING'S 
APPLICATION WAS OISMISSEO WITH PREJUOICE BY THE Review BOARD FOR FAILURE TO 
prosecute (18 FCC 20 974). | : 


3, IN THE COMPARATIVE HCARING, Linerty Tecevision's APPLICATION 
WAS GPANTEO BY THE HEARING EXAMINER, AND THAT DECISION WAS AFFIRMED BY THE 
REviCw BOARD. IN EVALUATING THE COMPETING PROPOSALS, THE HEARING CxaMINER 
AWARDED MEDFORD PRINTING COMPANY A COMPARATIVE PREFERENCE FOR "suecrior” Grane 
B coverace (Initrar DecrSion, ParRaGRarn G7). ON APPEAL, THE BoarRD FOUND THAT 
LsBERTY COVLO EMPLOY THE PRINTING COMPANY'S PROPOSED MAXINUM PERMISSIBLE 
FACILITIES WITHOUT VIOLATING SECTION 73.636(a) (1) of THE RuLes. 


6. THEREFORE, THE PUREOSE OF THIS APPLICATION) 1S TO SPECIFY THE SITE 
LOCATION ANO MAXIMUM PERMISSIBLE FACILITIES INDICATED ABOVE. 


Il. DISCUSSION OF PROPOSED SITE LOCATION AND FACILITIES 
| 


5. THe eRoPOSCD SITE LOCATION 1S THE SAME AS THAT PREVIOUSLY SCECIFIE 
BY MECEORD PRINTING COMPANY IN 17S APPLICATION (BPCT-3859; Docket 17687) ror ™ 
vec or Cuanxer 8 at MeoroR?, OREGON. THE PROPOSED FAC:LITIES ARE ESSENTIALLY 7 
SIME &S THOSE PREVIOUSLY PROPOSED AY WEOFORD PRINTING COVPANY. THe FacturTICs 
THAT WERE PROPSSED CY THE MEDFOCO PRINTING Comeany ARE AS FOLLOWS: 


= | 
EOP: 23.7 vex oR 132 Kw, NON-DIRECTIONAL | 


AAT: 35783 rest 


= S £ 


ee 
elt Fe 


—_ 


We 56s be but deo. 


esrvaece we re 
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ENGINEERING STATEMENT 
ON BEHALF OF 
OREGON BROADCASTING COMPANY 
LICENSEE OF TELEVISION STATION KOBI 
MEDFORD, OREGON 
IN SUPPORT OF A PETITION TO DENY 
THE CHANNEL 8 APPLICATION OF 
LIBERTY TELEVISION, MEDFORD, OREGON 
FILE BMPCT-7130 


INTRODUCTION 
This engineering statement on behalf of Oregon Television Company, 


licensee of television broadcast station KOBI, Medford, Oregon, supplies engineer- 


ing and technical information in support of a petition to deny the application of 


Liberty Television, File BMPCT-7130, for a construction permit to construct a new 
_ Channel 8 television — station ot Medford, Oregon. | 
The transmitter for the Channel 8 operation now proposed by Liberty 
for Medford will be located on Mt. Ashland and the transmission facilities, including 
transmitter site, will be the same as the Channel 8 facilities which were proposed by 


Medford Printing Company in application, File BPCT-3859, Docket 17682. 


GRADE B CONTOURS 
The map of Figure 4-A of the Engineering Exhibit dated December 1, 

1969, submitted in support of the application of Liberty Television, File BMPCT-7130, 

shows the locations of the Grade B contours for the proposed Channel 8 operation 

of Liberty Television at Medford, Oregon, and for the existing Chonnel 9 operation 


| . 
of television broadcast station KEZI-TV at Eugene, Oregon, since there is common 


ownership between the Channel 8 applicant and the licensee of KEZI-TV. 
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Two Grade B contours ore shown for the proposed Channel 8 operation 
ot Medford on Figure 4-A of the Liberty Engineering Exhibit dated December 1, 1969. 
One is based on the normal prediction method of Section 73.684 of the rules and the 
other is a supplemental showing besed ono terrain limited method of the Liberty 
consulting engineer. A portion of the KEZI-TV Grade B contour based on the Liberty 
terroin limited method is also shown on Figure 4-A, but no contour based on the normal 
prediction method is shown, os required by Section 73.684(F) of the Rules, when a 
supplemental showing is made... 

The contours shown on Figure 4-A of the Liberty Engineering Exhibit 
dated December 1, 1969 cppear to be identical with those shown for the proposed 
Chonnel 8 operation of Medford Printing Company and the existing operation of 
KEZI-TV on Figure 3-A of Liberty Exhibit 36 in Docket 17681. The normal predicted 
contour for the proposed Channel 8 operation of Liberty also appears to be identical 
with the Grede B contour shown for the proposed Chennel 8 operation of Medford 


Printing Company on Figure 1 of Medford Printing Company Exhibit 4 in Docket 17682. 


DUOPOLY 
The supplemental showing of terrain limited contours on Figure 4-A of 
the Engineering Exhibit attached to the Liberty application, BMPCT-7130, has been 


made in on attempt to show thot there will be no Grade B overlap between the pro- 


posed Channel 8 operation of Liberty at Medford and the existing Channel 9 operation 


of KEZI-TV at Eugene. 
The supplemental showing of terrain limited contours for the proposed 


operation of Medford Printing Company made by Liberty in the hearing proceedings 
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in Docket 17681, which is being relied on by Liberty in its current opplication, was 
mode in order to orrive ct ao comparison in coverage (Areas and Populations) between 
the mutually exclusive Channel 8 proposals of Medford Printing Chepony, and Liberty 
Television. In that proceedings the Channel 8 transmitter site proposed by Liberty 
was located on Gold Hill approximetely 28 miles from the Mt. Ashland Channel 8 
transmitter site of Medford Printing, which is the site now espe by Liberty in the 
pending opplicotion, File BMPCT-7130. | 

There will be a substantial overlap of the normal predicted Grade B 
contours for the Channel 8 operation with the transmitter located on Mt. Ashland 
now proposed by Liberty in the application, BMPCT-7130, and the existing operation 
of KEZI-TV at Eugene, Oregon. That overlap is shown on the ae attached to this 
statement as Figure 1, which shows the pertinent portions of the predicted Grade B 
contours for the proposed Channel 8 operation of: Liberty at Medford and for KEZI-TV 
based on the authorized facilities of that station, as shown in the files of the Federal 
Communications Commission. | 

Even though the supplemental terrain limited showing of Figure 4-A 
of the engineering exhibit attached to the Liberty application, File BMPCT-7130, 
shows that there will be no overlap of the Grade B contours of the Channel 8 operation 
now proposed by Liberty at Medford and the Channel 9 operation of KEZI-TV at 
Eugene, Oregon, a careful terrain study by the engineer preparing this statement 
shows that there will actually be Grade B overlap. | 

Terrain studies employing detailed topographic maps published for 


the orea by the Gzological Survey have been carried out along paths at bearings of 


N 135° E (Rodial A, Figures 1 and 2) and N 139° E (Radial 8, Figures 1 and 4) from 
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KEZI to on area within the Grade B contour for the proposed Channel 8 operation 


of Liberty at Medford, es well as along a path at a bearing N 16° E (Radial A’, 
Figures } and 3) from the proposed Channel 8 transmitter site to that same oreo. 
Those radial paths'cre shown on Figure 1 of this statement and the point at which 
Rodials A and A' cross hes been labeled A and the terminus of Radial B has been 


lobeled B on that figure. 


Profile grophs of those paths plotted from the detailed terrain data 


obtcined from the terrcin studies cre attached to this statement as Figures 2, 3 and 
4and it can be seen thet line-of-sight conditions prevailed at A and B from the 
KEZI-TV operation at Eugene and at A from the proposed Channel 8 operation at 
Medford, for there cre no intervening terrain obstructions along those paths. This 
means that the field strengths in the area cround A and B from the existing Channel 9 
operotion of KEZI-TV and cround A for the proposed Liberty Chennel 8 operation at 
Medford will opprocch free-space field values, which are calculated to be 92 dbu 

at A ond 94 dbu at B for KEZI-TV and 84 dbu at A for the proposed Channel! 8 
operation of Liberty at Medford. These values are for in excess of the Grade B 
value of 56 dbu of the rules ond there will be Grade B overlap between the proposed 
Liberty operation on Chennel 8 af Medford and the existing operation of KEZI-TV on 
Chonnel 9 at Eugene. 


Respectfully submitted, 
LOHNES AND CULVER 


» Rena0h tt. Oulhe, 
Ronald H. Culver 


\ 


Registered Professional Engineer 
Janvory, 1970 District of Columbia, Reg. No. 479 


District of Cotuabie} 
City of Washington) 


RONALD H. CULVER, efter first being duly sworn, on oath deposes and says 


that he is a consulting radio engineer, © partner in the firm of Lohnes and Culver, 


Washington, D. C.; 
That he is # graduate of the University of Michigan, School of Engincerines 
holding the degree of Bachelor of Science in Electrical Eagincering. awarded by that 
Institution in 1934, and is 2 registered professional engineer, licensed to practice in 
the District of Colucbia; 
Thet he has been engaged since 1934 in the research ena development of 
I 


electronic equipment and/or in the practice of general consulting radio engineering, hes 
made numerous field intensity measurements and proof-of-performance tests on AM, FM and 
TV broadcast stations, has designed and adjusted many directional antenna systems, and 
has submitted engineering reports and statements to the Federal Communi cations Commission 
and others on many occasions; y 

That the measurements, alicatiactons! and exhibits contained in the attached 
engineering report and/or stetement, or atteched thereto, were made by him personally or 
uncer his persone] supervision and direction; that if any calculations or exhibits or 
other deta included therein or attached thereto were made by another under deponent’s 
personal supervision and direction, he has personally examined and verified same; 
st That all of the facts and data included in or attached to the foregoing 
engineering report and/or statement ere true and correct of deponent” 3 personal knowledge 
unless otherwise stated therein, and eny statements shown as being nade on information 


and belief are believed by deponent to be true and correct as therein appearing. 


Ronald H. Culver 
Registered Professional Engineer 
District of Columbia, | Reg-No. 479 


Srorn to and subscribed before ne, this the. 13th day of. January . D..._1970 
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Before the . 
FEDERAL COMMUNICATIONS COMMISSION 
> Washington, D.C. 20554 


. 


In re Applicétion of 


LIBERTY TELEVISION, A JOINT VENTURE 
COMPRISED OF LIBERTY TELEVISION, INC. 
AND SISKIYOU BROADCASTERS, INC. 
Medford, Oregon 


No. BMPCT-7130 


For Modification of Construction Permit 
to Change Transmitter Site, etc. 


TO: The Commission 


“ OPPOSITION TO PETITION TO DENY 


Liberty Television, a Joint Venture comprised of Liberty 
Television, Inc. and Siskiyou Broadcasters, Inc. (herein- 
after “Venture”) by its attorneys hereby opposes the Petition 
to Deny filed January 22, 1970 by Oregon Broadcasting Company 
(hereinafter "COBI") in the above captioned proceeding and 


urges that it be expeditiously denied. In support thereof, 


Venture states as follows: - 


: PRELIMINARY STATEMENT 
1. Venture is permittee of Channel 8, Medford, Oregon. 
After comparative hearing, its application was granted by 
" the Examiner (18 FCC 2nd 933) whose decision was affirmed by 
the Review Board on appeal (18 FCC 2nd 924), review denied 


An . (FCC 69-1306) December 2, 1969. 
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2. On December 8, 1969, Venture tendered for filing an 


application to relocate its transmitter site and to operate 
with maximum facilities. Specifically, its proposes to move 
from Gold #i12 (HAAT-712 feet), approximately 8 niles 

. northwest of Medford, to Mount Ashland (HAAT-3341. feet), 
approximately 17 miles southeast of Medford. These are 
essentially the facilities which were proposed by | Venture's 


| 
hearing competitor, the Medford Printing Company,)in the 


Channel 8 comparative proceeding. 

3. Operating as proposed, Venture will increase terrain 
limited Grade B service from 85,354:persons and 3,649 square 
: mites to 128,646 persons and 10,061 square miles. Further- 
more, a second service will be provided 15, 094 persons 
within a substantial gray area (1,869 square miles) (18 FCC 
2nd 946). Venture proposes no substantial change in its 
financial and programming proposal. Its application is solely 
jn the public interest and should be granted forthwith. 

4.  COBI's Petition to Deny Venture's MP application is 
northing more, nothing less than its latest effort to .fore- 
stall. institution of service on Medford Channel 8. The 
charges raised therein are frivolous in all essential res- 


pects. In the interest of clarity, Venture will, respond 


to these charges seriatin. 


A. ACKGROUND AND STANDING 
5. The first six pages of COBI's Petition to Deny are 
devoted to a resume of the-Channel 8 docket proceeding and 
COBI's stancing to be heard herein. Venture concedes COBI's 
standing; indeed, it desires to elaborate thereon. 
6. Petitioner, Orecon Broadcasting Company, is licensee 
of maximum facility Station KOBI, Channel 5, Medford and 
of Station XOTI, Channel 2 in nearby Klamath Falls. To- 
gether with its parent, California, Oregon Broadcasting,iInc. 
(COBI)Jit also owns 938 of Station KRCR-TV, Channel 7, Redding, 
California. Petitioner owns 50% of:Station KPIC, Channel 4, 
Roseburg. COBI owns 1008 of CATV systems in Medford, Ashland, 
Grants Pass, Roseburg, end Klamath Falls, Oregon. Jn addition 
Petitioner owns 83%3 of AM station KAGI, Grants Pass, and COBI 
minority stockholders publish the Grants Pass daily newspaper. 
7. The Commission's attention is directed to Venture's 
hearing Exhibit 36, p. 16 (Docket 17681). A close inspection 
of this coverage map will reveal the following: 
KOSI's terrain limited Grade B contour overlaps 
KPIC's terrain limited Grade B contour;—2/ 
KOBI's terrain limited Grade contour overlaps 
KOTI's terrain limited Grade B contour; 
KRCR's terrain limited Grade B contour; and 


(a) KOTI's terrain limited Grade contour overlaps 


B 
B 
(c) KO3I‘s terrain limited Graze B contour overlaps 
B 
B 
B 


KPRCR’s terrain limited Grade contour. 


_i/ In Exnibit 36, XO3BI is identified by its former call letters, 
RivVit. 


8. Furthermore, a cursory review of Comission files 
will reveal the following concer the norm ally | redicted 
contours of COBI stations: , | 
(a) The Grace B contours of XOBi, KOTI dna KRCR 

overlap; : i 
The Grace A contour of KOBI overlaps the Grade 
A contour of KPIC and is tangent to the Grade 
A contour of KOTI; | 
KOBI provides city grade service to Roseburg and 
Medford and Grade B service to Klamath Falls; and 
KOBI, KOTI and KRCR provide Grade B service to 


Yreka City, California and much of surrounding 


- Siskiyou County. 


9. As of March 1968, the COBI juggernaut (KOBI/KOTI/KRCR) 


had a total net weekly circulation of 157,600 TV homes and an 


average daily circulation of 131,200 TV homes . 22/| It's no 


wonder then that COBI has left no stone unturned a its effort 
to prolong the institution of service on Medford Channel 8. 
But it is in light of the interests which COBI has at stake 


that the Commission should Consicier its allegations. 


| 
B. DUOPOLY AND RELATED PROSLEMS 


10. COBI alleges that grant of Venture's modification 


application would contravene the duopoly provisions of 
Section 73.636(a) (1) of the Commission's Rules (Pet., pp 7-8). 
s | 
This charge is frivolous in the extreme. Essentially, COBI 
| 
Ia7 TV Factbook (1967-70 Edition), pp. 68-b, 620-b, 624-b. 


relics upon two points within Venture's purported terrain- 
limited Gra@e B contour where a viewable (92,94 dbu) signal 

may be received from KEZI, ‘Channel 9, Eugene, licensed to 
co-venturer Liberty Television, Inc. These points are marked 
as "A" and "B" in COBI's engineering statement (Pet. Ex. B, Fig. 
Point A is Diamond Peak, which rises 8,744 feet above mean 

sea level. Point B is a peak on Groundhog Mountain, 


approximately 5,600 feet above mean sea level. Both places 


are generally inaccessible and uninhabitable. 


21. Annexed hereto as Attachment A is a letter dated 
ORES 29, 1970 from Samuel T. Frear of the anformatzon and 
EGucation staff of the Willamette National Forest. Mr. Frear's 
letter is most entighventnge He sees no problem of overlap for 
these reasons: 1>/ 


"Diamond Peak is within the 35,440 Diamond Peak 
Wilderness. According to Public Law 88-577 

(The Wiléerness Act of 1964), Wilderness is 
@efined as 'An area where the earth and its 
community of life are untrammeled by man, where 
man is a visitor who does not remain .... retaining 
its primeval character and influence, without 
permanent improvements or human habitation...’ 
Grounchog Mountain lies to the west of the 

Diamond Peak “iilderness located within the 

Rigdon Ranger District of this Forest. There 

is no residential occupency nor is any con- 
templated. Use of the area is by timber 

companies harvesting timber, and by recreationists 
such as hikers, hunters or fisherman." 


1b/ For an inspiring view of Diamond Peak, see annexed 
Exhibit D. 


12. In any event, Venture's consulting engineer has 


reevaluated the Channel 8 contour showing in this national 
forest area. He agrees with COBI's consulting engineer that 
the Channel 9-KEZI signal. would be received on Diamond Peak 
and Groundhog Mountain. Nevertheless, based upon iprofile 
studies, in his opinion neither point would lie within the 
terrain-limited Channel 8 Grade B contour. therefore, no 
violation of the duopoly rule will actually occur (see 


engineering statement of John A. Moffet annexed hereto as 


Attachment B.) | 

LC In the Channel 8 proceeding, the cae LOSES held 
that Venture Cours relocate its proposed transmitter site at 
Mount Ashland, operate Moneaitreceionadly with me facilities 
and avoid overlap with KEZI in Eugene (18 FCC 2d 930) . Indeed, 
the evidence disclosed that there will be a mini-num separation 
of 9 miles between the KEZI and Medford Channel 8 terrain 
limited Grade B contours. And, in the valley area near 
Roseburg, (the only place where pete is any: significant population 
concentration) the separation is eorocnat ate, 16 imiles (see 
MP application, Engineering Statement, Figure 4a). COBI has 
presented no substantial evidence to undercut the Review Board's 
finding. Accordingly, its contention concerning duopoly does 
not raise a material question of fact requiring an evidentiary 


hearing. 


14. Furthermore, even assuming slight overlap, there 
are substantial public interest considerations warranting waiver 


of the Rules without evieentiary hearing. That is, operating 


from Mt. Ashlanée -- 


(a) An aéaitional 43,000 persons will be served: 
(>) Of these, 5,000 presently receive only one 
other terrain-limited Grade B signal; and 
(c) Channel 8 will achieve competitive parity with 
the other maximum facility Medford stations .—2/ 
15. Place@ in the balance scale, these significant public 
interest considerations far outweigh’ the de minimis overlap, 
if any there be. Certainly, such alleged overlap is not as 


—_———— 


_2/ COBI's competitive statute cannot be over emphasized. of 
eight 7 stations serving Southern Oxregon/Northern California, 
coBI interests own all or virtually all of three (KOBI/KOTI/KRCR) + 
50% of a fourth (KPTC) and sell in combination with a fifth 
(KIEM, Channel 7, Eureka) - Certainly, there is no higher degree 
of regional concentration in the country, even disregarding COBI 
CATV systems and effiliatec radid/Newspaper interests. 


| 
| 62 
| 


nearly substantial as that involved in the KOBI (then KTVM) site 


relocation case. See Southern Oregon Broadcasting Co., 9 FCC 
2a, 241, 10 RR 2d 906 (1967); and the Review Board's con- 


| 
struction thereof in the Channel 8 case (18 FCC 2d 928). Hence, 


for these reasons, waiver, if required, would serve the public 
interest. 

A C. PROGRALMING | 

16.Venture will principally undertake to serve Medford, (its 


community of license) and Jackson County (its home county), 


Oregon. Secondarily it will render a Giversified program service 


to the remainder of its service area, including Josephine and 
Klamath Counties, Oregon, and Siskiyou County, California 
| 


(MP Application Exhibit 1, p. 3)- 


; constitute 


17.The latter two counties (Siskiyou. and Klamath 
virtually all of the Grade B gain area. In November, 1969 
(prior to the release of the Primer), Venture contacted over 
twenty community leaders and Brosnective viewers in Siskiyou 
and Klamath Counties to ascertain (a) significant donmnity 
needs and interests, and (b) what Channel 8 might = to serve 


these needs and interests. A representative Brees section of 


the gain area was contacted, including spokesmen for government, 

business, the professions, agriculture, education, armed 

services, religion, youth, civic, charitable, and social 

groups. Seven wonen were interviewed, including an Indian mother 

of ten. In the aggregate, these individuals were representative 

of over thirty-five occupations and organizations (Ibid., 3-7). 
18.venture also relied upon the comprehensive Overall Economic 


Develomment Plan, prepared by the Siskiyou County Econonic 
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Venture Exhibit B 


ENGINEERING STATEMENT 
"ON BEHALF 
OF 
: LIBERTY TELEVISION 


PERMITTEE OF CHANNEL 8 TELEVISION STATION 


AT 


MEDFORD, OREGON 


MADE IN OPPOSITION TO 
PETITION TO DENY 
BY 
OREGON BROADCASTING COMPANY (KOB1) 


Feervary 2, 1970. 
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Liszaty TELEVISION | 
Meorord, OREGON 


. 


ENGINEERING STATESENT 


———————_—_ 


1. INTRODUCTION 


1. THIS ENGINEERING STATEMENT 1S MADE ON BEHALF OF LiseRTyY TELEVISION, 
PERMITTEE OF CHANNEL 8, MEDFORD, Orecon (BPCT-3858, DocKkeT 17681). 


2. Luiscrty TELEVISION PRESENTLY HAS AN APPLICATION PENDING BEFORE THE 
FCC To MODIFY THAT CONSTRUCTION PERMIT BY CHANGING SITE, EFFECTIVE RADIATED POWER 
AND HEIGHT ABOVE AVERAGE TERRAIN. (BYMPCT-7130)- THE ENGINEERING EXHIBIT SUPPORT@ 
ING THIS APPLICATION WAS DATED DECEMBER 1, 1969 AND SIGNED BY THE WRITER OF THIS 
STATEMENT « 

3. Ficure eA IN THAT DECEMBER 1 ENGINEERING EXHIBIT DEPICTED THE PRO 
POSED GRADE B COVERAGE CONTOURS AS COMPUTED BY THE USUAL 2 TO 10 MILE METHOD AND 
AS DETERMINED BY THE TERRAIN LIMITED METHODS, DETAILED IN THE WRITER'S WRITTEN 
AND ORAL TESTIMONY IN DOCKET 17681. : 3 


hk. ALSO SHOWN ON THAT FIGURE 4-A WAS A SECTOR OF |THE TERRAIN LIMITED 
GRADE B CONTOUR OF KEZI-TV, EuGeNnc, OREGON. 


5. THE WRITER HAS CAREFULLY STUDIED THE ENGINEERING STATEMENT AND ITS 
. ATTACHMENTS BY RONALD H, Culver, DATED 13 JANUARY, 1970, MADE ON BEHALF OF OREGON 
TELEVISion COMPANY, LICENSEE OF KOBI (TV) Meorord, OREGON. 


6. Tre Curtver STATEMENT PURPORTS TO SHOW THAT THERE WILL BE GRADE 8 
CONTOUR OVERLAP BETWEEN LIBERTY'S PROPCSED OPERATION AND THAT or KEZI-TV. THIS 
EFFORT 1S MADE BY DEMONSTRATING THAT TWO MOUNTAIN PEAKS LABELLED A AND B, SHOWN 
TO BE WITHIN THE PROPOSED CHANNEL 8 GRADE B CONTOUR ON THE Weiter's FicuRe 4-A, 
ARE WITHIN LINE OF SIGHT OF THE KEZI-TV ANTENNA AND WITHIN KEZI-TV'S PREDICTED 
GRADE 8 CONTOUR, AS DETERMINED BY THE 2 TO 10 MILE METHOD. | 


ti. THE KEZI-TV RADIALS TO A_AND 3 


Te THe Cutver STATEMENT SHKCWS THE PROFILES OF THE TERRAIN THROUGH THOSE 
points A AND 3 AS Fisures 2 ANd 4. sot US TRUE THAT THE TWO PEAKS AT A AND 5 ARE 
IN LINE OF SIGHT FROM KEZI-TV'S ANTENNA AND A GRADE 3 SIGNAL FROM KEZ{-TY oces 
EXIST THERE, ALTHOUGH THE SIGNIFICANCE OF THIS SIGNAL AT THE TOPS OF I59LATED, 
UNPOPULATED PEAKS, IN THE MIDDLE OF A NATIONAL FOREST, ESCAPES The WRITERS. 


8. DIAMOND PEAK, WHICH IS WHERE POINT A 1S LOCATED, RISES TO e7hs reer 
AMSLe THE LATEST AVAILABLE TOPOGRAPHIC MAP (pateo 1955) SHOWS NO ROADS OR STRUCH 
TURES ON THIS PEAK. THE NEAREST TRAILS ONLY GET TO THE 6600 Foot ELEVATION SOUTH 
OF THE PEAK AND TO THE 5900 FOOT LEVEL WEST OF THE PEAK. BoTH WOULD se BELCW Linc 
OF S$iGdT FROM KEZI-7V. | 
| 
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Lrasaty TELEVISION 
MEDFORD, OREGON 


ND 8 (cont'o.) 


: SINNABITED PEAK, LINE OF SIGHT ALONG THE RADIAL 
THROUGH POINT A i AK SHGWN ON MR. CuLver'S FicurRe 2 AT 53.5 MILES 
WHICH THI WRITER WOULD CONSIDER TO BE THE PRACTICAL LIMIT TO THE KEZI-TV GRADE 
B contour ALONS THIS RADIAL. THERE WILL PROBABLY BE POCKETS OF BELOW GRADE 3 
SIGNAL AT SHORTER DISTANCES. 


40. THE TERRAIN ALONG THIS RADIAL JS RELATIVELY SMOOTH OUT TO THIRTY 
SEVEN MILES, BECAUSE THE RADIAL GENERALLY RUNS DOWN THE MIDDLE Fork WILLAMETTE 
RivER VALLEY FOR THAT DISTANCE. 


11. GROUNDHOG MOUNTAIN, WHICH IS WHERE POINT B 1S LOCATED, RISES TO 6170 
saZ 
FEET. AN UNIMPROVED D5RT ROAD GETS TO THE 4960 FOOT LEVEL. THE 1950 topoGRAPHIC 
MAP IDENTIFIES A “SHELTER” AT THE 5400 LEvEL., 


12. Inspecvi0n oF Ma. Curver's Ficure 4 INDICATES THAT EXCEPT FOR THE 
GROSXDHOG MOUNTAIN PEAK, THE ENTIRE RADIAL 1S BELOW LINE OF SIGHT FROM KEZI-TV FRO 
32 MILES OUT. IT IS BELOW TWO FEAKS BEYOND 37-5 MILES OUT. A DIFFRACTION CAL@ 
CULATION WOULD REQUIRE “DOUBLE KNIFE” TREATMENT BEYOND THIS POINT. IN THE 
WRITER'S OPINION, KEZI-TV'S SRADE B CONTOUR WOULD CONSERVATIVELY BE LIMITED TO 
35 “ILES FROM THE TRANSMITTER ALONG THIS RADIAL. 


13. ISOLATED ISLANDS OF GRADE B SIGNAL ALONG RIDGE TOPS, OR MOUNTAIN 
PEAKS HAVE KO MEANING IN THIS COUNTRY. FROM THE WRITER'S PERSONAL OBSERVATIONS, 
FLYING OVER THIS TERRAIN ON APRIL 21, 1968, THE POPULATION GENERALLY LIVES IN 
Ind VALLEYS AND FEW, IF ANY, RESIOZNCES WERE SEEN ON THE RIDGES AND PEAKS, (See 
Dockets 17681, Tr. 717-20). THE TOPOGRAPHIC MAPS OF THE AREA OF THESE PEAKS SHOW 
EVEN THE CAMPS INDICATED THEREON AS LOCATED AT LAKES, OR ALONG THE RIVERS AND 
STREAKS. 


11%. THE CHANNEL 8 RADIALS TO A AND B 


qe. THE CHANNEL 8 TERRAIN LIMITED CONTOUR WAS CONSTRUCTED, USING EIGHTEE 
RADIAL PROFILES AND VAKING DIFFRACTION CALCULATIONS TO DETERMINE THE VARIATION OF 
THE FLELD STRENGTHS ALONS THOSE PATHS WHERE BELOW LINE OF SIGHT CONDITIONS EXISTED 
THE AREA OF INTEREST TO THIS STATEMENT LAY BETWEEN TWO SUCH RADIALS BEING Av 
N O° & ano N 45° =z. 

15. NO ADDITIONAL RADIALS WERE USED IN THIS ARC BECAUSE OF THE MOUNTAIN 
OUS NATURE OF SAME AND THE LACK OF SIGNIFICANT POCKETS OF POPULATION IN SANZ. 
(Tae extensive Sacmon CREEK OIVISION OF LANE COUNTY, WHICH CONTAINS BOTH DIAMOND 
Peak AND HOGSACK MOUNTAIN, HAS ONLY 51 PERSONS IN THE ENTIRE DIVISION, UNDER THE 
1950 census.) 
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Lireserty TELevisi1o% 
Mro7 Ord, OREGON 


ltl. TEE CHANNEL 8 RADIALS TO A AID 3 (coxT*o.) 
16. Mr. Curver's Figure 3 1S A PROFILE OF THE RADIAL FROM THE PROPOSED 
CHANNEL 8 SITE, THROUGH HIS POINT A, 


, T7e MR. CULVER DID NOT PROVIDE A PROFILE OF THe COMPANION RADIAL FROM 
THE CHANNEL 8 SITE THRGUGH POINT 3. THE WRITER HAS PROVIDES SAME, ATTACHED HERET 
AS FIGURE 7. 


18. Mr. Curver's Figure 3 DEMONSTRATES THAT ALL OF THIS RADIAL (except 
} 


FOR THAT PORTION OF DIAMOND PeAx ABOVE 7100 FEET ANSL] 1S SELCW LINE OF SIGHT 
FROM 75.5 MILES OUT. THE WRITER BELIEVES IT TO BE CONSERVATIVE TO ESTIMATE THAT 
A REALISTIC OUTER LIMIT TO THE PROPOSED CHANNEL 8 GRADE B CONTOUR ALONG THIS RADI 
WOULD BE AT 81 MILES. 
| 
19. REFERENCE TO FicuRE 1 HEREIN REVEALS THAT Ma. Curver*s Pont 3 1S 
APPROXIMATELY 1000 FEET BELOW LINE OF SIGHT FROM THE PROPOSED CHANNEL 8 ANTENNA. 
THE INITIAL SHADOWING RIDGE 1S AT 68 mites. A SECOND RIDGE AT [77 MILES AND A 
THIRD RIDGE AT 92 MILES SHADOW THIS POINT 8 FROM THE FIRST RIOG=~ TO ESTIMATE 
THE FIELD AT POINT 3 FROM THE PROPOSED CHANNEL 8 OPERATION WOULD REQUIRE A "pousl 


KNIFE" DIFFRACTION CALCULATION. : 


20. THE WRITER BELIEVES 1T IS CONSERVATIVE TO ESTIMATE THE OUTER EXTENT 
OF THE GRADE B CONTOUR FOR THE PROPOSED CHANNEL 8 OPERATION ALONG THIS RADIAL TO 
LIE AT APPROXIMATELY [[ MILES. 


IV. DIFFRACTION_CALCULAT IONS 


21. NO DIFFRACTION CALCULATIONS HAVE SEEN PERFORMED SPECIFICALLY FOR 
TaiS STATEMENT. THEY ARE LABORIOUS, TIME CONSUNING AND EXPENSIVE TO PERFORM. 
i 


22. THEY WOULD "FINEGRAIN” THE DATA AND PERMIT NORE ACCURATELY PIN~ 
POINTING THE NATIONAL FOREST LOCATION OF THE GRADE B CONTOURS IN THIS SECTOR. 


THEY WOULD NOT, IN THE WRITER'S ENGINEERING OPINION, BASED ON THOUSANDS CF CAL— 


CULATIONS OF THIS NATURE, SIGNIFICANTLY EFFECT THE ENGINEERING CONCLUSIONS ARR= 
{VED AT BELCW. 
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LaBfrty TELEVISION 
Mrorord, OREGON 


TUTE SS 


V. ENGINEERING CONCLUSIONS 


23. IT 1$ CONCLUDED, FROM AN ENGINEERING VIEWPOINT, BASED ON THE FORE- 
GOING STATEMENT, THAT THE FCC'S RULES GOVERNING DUOPOLY WILL NOT BE VIOLATED 6Y 
THE PROPOSED LISERTY TELEVISION CHANNEL 8 CPEZRATION. 


2. IT 1S CONCLUSED, FROM AN ENGINEERING VIEWPOINT, THAT THE ATTACHED 
MAP, SEING LASELED “AMENDED Figure S-A" PREDICTS, WITH ADEQUATE ACCURACY, THE 
RELATIVE POSITIONS OF THE PERTINENT ARCS OF THE KEZI-TV AND THE PROPOSED LISERTY 
GRADE 3 CONTOURS. | iT HAS BEEN REVISED FROM THE ORIGINAL L-A REFERRED TO IN PARA- 
GRAPH 3 ASOVE, ONLY IN THE SECTORS TOWARD MR. Curver's POINTS A AND 3 FOR THE REA~ 
SONS AND TO THE EXTENT INDICATED IN THIS STATEMENT. 
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Liecrty TELEVISION 
MreoroRO, OREGON 


CITY CF WASHINGTON 


) 
) SS: 
DISTRICT OF COLUM3IA) 


JOHN A. MOFFET, SEING DULY SWORN UPON OATH DEPOSES AND SAYS? 


| 
THAT HIS QUALIFICATIONS ARE A MATTER OF RECORD WITH THE FEOERAL 
COMMUNICATIONS COMMISSION; 
| 
THAT HE 1S A REGISTERED PROFESSIONAL ENGINEER IN THE DISTRICT OF 


COLUMBIA AND 18S A PARTNER IN THE FIRM OF SILLIMAN, MOFFET) AND KOWALSK 35 


| 
THAT THIS FIRM HAS BEEN RETAINED BY LiBERTY TELEVIS1ON5 
| 


THAT HE HAS EITHER PREPARED OR DIRECTLY supervise THE PREPARATION 
OF ALL TECHNICAL INFORMATION CONTAINED IN THIS ENGINEERING STATEMENT ANO THAT 
THE FACTS STATED IN THIS ENGINEERING STATEMENT ARE TRUE oF HIS KNOWLEOGE EX- 
CEPT AS TO SUCH STATEMENTS AS ARE HEREIN STATED TO BE ON INFORMATION AND 
LIEF, AND AS TO SUCH STATEMENTS HE BELIEVES THEM TO BE TRUE. 


NOTARY PUBLIE 
| 


My Commission expires APRIL 30, 


EXHIBIT E 
ENGINEERING STATEMENT 
ON BEHALF OF 
OREGON BROADCASTING COMPANY 
LICENSEE OF TELEVISION STATION KOBI 
MEDFORD, OREGON 
IN SUPPORT OF A REPLY TO 
OPPOSITION TO PETITION TO DENY OF 
LIBERTY TELEVISION, MEDFORD, OREGON 
FILE BMPCT-7130 


Washington, D. C. 


Lohnes and Culver 
February, 1970 
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ENGINEERING STATEMENT 
ON BEHALF OF 
OREGON BROADCASTING COMPANY 
LICENSEE OF TELEVISION STATION KOBI 
MEDFORD, OREGON 
IN SUPPORT OF A REPLY TO 
OPPOSITION TO PETITION TO DENY OF 
LIBERTY TELEVISION, MEDFORD, OREGON 
FILE BMPCT-7130 


INTRODUCTION 


This engineering statement is made on behalf of Oregon Broadcasting 


Company, licensee of television broadcast station KOBI, Medford, Oregon. It 
supplies engineering in support of a reply to the opposition by Liberty Television to 
a petition to deny the Channel 8 application of Liberty for Medford, Oregon, File 
BMPCT-7130. The petition to deny was filed by Oregon Broadeasting Company on 
Janvory 22, 1970, and the engineer preparing this statement also prepared the engi- 
neering in support of the petition to deny. : 
The opposition by Liberty Television to the petition to deny was sup— 

ported by an engineering statement, Exhibit B, dated rasa 2, 1970. That opposition 
and the supporting engineering statement have been carefully examined by the under- 
signed and this statement has been.prepared on behalf of Oregon Broadcasting Company 


in support of a reply to the opposition. 


_ GRADE 8 OVERLAP 
Liberty's consulting engireer in his opposition to the petition to deny 
stotes that he has ccrefully examined the engineering statement ond attachments in 
| 
support of the petition to deny. He concedes in Paragraph 7 of his engineering, 
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Exhibit 8, that line-of-sight does exist from KEZI-TV to Points Aand Band that a 


Grade B signal from KEZI-TV does exist there. He then proceeds in Paragraph 9 to 
estimote thet olong the radial that passes through Point A the practical limit of the 
KEZI-TV Grede 8 contour will occur at 53.5 miles from KEZI-TV, whereas the 
ectucl limit of the KEZI-TV Grade B signal in that direction by his own admission 
is 59 miles. With respect to Point B, the Liberty engineer states in Paragroph 12 
thot in his opinion the proctical limit of the KEZI-TV Grade B contour along the 
radial thet passes through Point B will occur at 38 miles from KEZI-TV, while Point B, 
where he odmits thet a Grede 8 signal from KEZI-TV exists, is in fact located 52 
miles from KEZI-TV. No calculations or engineering studies are offered to support 
or justify his estimotes as to the location of the KEZI-TV terrain limited Grade B 
contour in the direction of Points A and B. 

A map, Amended Figure 4-A, is attached to the statement by the Liberty 
engineer, which shows a contour labeled KEZI-TV Terrain Limited Grade B Contour. 
In the direction of Points A and B the location of the contour is based on the estimotes 
described in Pordgrephs 9 and 12 of the Liberty engineer's statement ond therefore 
falls miles short of Points A and B where he admits that Grade B signals from KEZI-TV 
do exist. (See Peregraph 7 - Liberty Exhibit 8). 


The mop, Amended Figure 4-A, also shows o contour identified as the 


Proposed Medford Grade B Contour ~ Terrain Limited Method. That contour is the 


some os shown on Figure 4-A of the Liberty Television application, File BMPCT-7130, 
with the exception of that portion between N 0° E and N 45° E, which has been modi- 


fied in accordance with the Liberty engineer's estimatzs, as described in Paragraphs 18 
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and 19 of his engineering in opposition to the petition to deny. As was the case with 
the location.of the KEZI-TV terrain limited contour, the Liberty ageeer shows thot 
the proposed Channel 8 Medford terrain limited contour falls for short of Point A 
despite the fact that a line-of-sight transmission path between theproposed Chennel 8 


transmitter location and Point A has been clearly demonstrated. Here again, no 


calculations or engineering studies are offered to support or justify the location of 
the contour over 20 miles short of the area around Point A where Grade B or better 


signals from both KEZI-TV and the proposed Channel 8 operation at Medford will exist. 


CONCLUSION 
The only conclusion that can be drawn is that there will be Grade B 


overlap between KEZI-TV and the proposed Channel 8 operation of Liberty at Medford, 


as established in the original engineering statement by the undersigned supporting the 


petition to deny the oe Channel 8 application, File BMPCT +7130. That state~ 

ment clearly demonstrated that line-of-sight transmission paths do exist between 

KEZI-TV and Point A and between the proposed Medford, Channel 8 site and Point A 

and thet field strengths in the area around Point A will be far in excess of Grade B 

from both the existing KEZI-TV operation and the proposed Channel 8 Medford operation. 
No reliable evidence has been offered by Liberty Television to refute 


that valid determination of Grade B overlop. 


Respectfully submitted, 


LOHNES AND CULVER 


Ronald H. Culver 


Registered Professional Engineer 
February, 1970 District of Columbia, Reg. No. 479 
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District of Colenbie} 
ss: 
City of Washington) 


RONALD RH. CULVER. after first being duly sworn, on oath deposes and says 
thet be is a consulting redio engineer, a partner in the firm of Lohnes and Culver, 
Washingtoa, D. C.: 

That he is a graduate of the University of Michigan, School of Engineering, 
holding the degree of Bachelor of Science in Electrical Engineering, awarded by that 
Institution in 1934, and is a registered professional engineer, licensed to practice in 
the District of Colusbia: 

That he ‘hes been engaged since 1934 in the research and development of 
electronic equiprent and/or in the practice of general consulting radio engineering, has 
made numerous field intensity measurements and proof-of-performance tests on AM, FM and 
TV broadcast stations, hes designed and adjusted many directional antenna systems, and 
has sabeitted engineering reports and statements to the Federal Communications Commission 
and others om many occasions; é 

That the measurements, calculations and exhibits contained in the attached 
engineering report and/or statesent, or attached thereto, were made by him personally or 
wader his persons] supervision end direction; that if any calculations or exhibits or 
other data incleded therein or attached thereto were mede by another under deponent’s 
personal supervision and direction, be has personally examined and verified seme; 

Theat 211 of the facts and data included in or attached to the foregoing 
engineering report and/or statement are true and correct of deponent’s personal knowledge 
enless otherwise steted therein, end any statements shown es being made on information 


and belief are believed by deponent to be true and correct as therein appearing. 


Ronald H. Culver BN 


Registered Professional Engineer 
District of Columbia, Reg-No. 479 


Seora to and subscrited before ae, this the. 16th day of. February A. D. ,_ 1970 


© , e 
‘ EWE 
Wee, le. GIle an! 
rotary Public) 


ty Coratssion vnviver Mlécean bes 14 [GVY 


ENGINEERING STATEMENT 
CN BEHALF OF 
OREGON BROADCASTING COMPANY 
MEDFORD, OREGON 
IN SUPPORT OF PETITION 
FOR RECONSIDERATION OF 
MEMORANDUM, OPINION AND ORDER | 
RE: APPLICATION OF | 
LIBERTY TELEVISION, MEDFORD, OREGON) 
FILE NO. BMPCT-7130 
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LINE-OF-SIGHT SHOWING 


Lohnes and Culver Washington, D.C. 
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ENGINEERING STATEMENT 
: ON BEHALF OF 
OREGON 820ADCASTING COMPANY 
MEDFORD, OREGON 
IN SUPPORT OF PETITION 
FOR RECONSIDERATION OF 
MEMORANDUM, OPINION AND ORDER 
RE: APPLICATION OF 
LIBERTY TELEVISION, MEDFORD, OREGON 
FILE NO. BMPCT-7130 
INTRODUCTION 
This engineering statement on behalf of Oregon Broadcasting Company, 
Medford, Oregon, supplies engineering dota in support of a petition for reconsider- 
ction of the Commission's Memorandum, Opinion and Order adopted December 9 and 
releosed December 14, 1970, in Re: Liberty Television, a Joint Venture Comprised 
of Liberty Television, Inc., and Siskiyou Broadcesters, Inc., Medford, Oregon, File 
No. BMPCT-7130. 
Liberty Television hes made two showings of the Terrain Limited 
Grode B Contour for KEZI-TV and for the Channel 8 operation, proposed in Appli- 
cation, File No. BMPCT-7130, which ore significantly different in the area of pre- 
dicted Grade B overlop without supplying factual dota in support of the changes, as 
covered in detail Icter in this statement. 
Both Liberty Television and the Commission stote that the Line-of- 


Sight Studies submitted by Oregon Broodcasting Company show Grade 8 signals only 


on isolated mountsin peoks, which is in error, os set out later in this statement. 


TERRAIN LIMITED GRADE B CONTOURS 


Two showings of terrain limited Grade B contours for the proposed 
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Channel 8 operation ot Medford, Oregon, with the transmitter located on Mt. 


| 
Ashland, File No. BMPCT-7130, and for the existing operation of KEZI-TV at 


Eugene, Oregon, hove been made by Liberty Television in the area where overlap 

of the Grede B contours of those two operations is predicted to occur. Those show- 
ings lebeled Original and Revised ore depicted on the map attached to this state- 
| 


ment as Figure 1. 


The original Channel 8 showing set out on Figure 1 was made in con- 


nection with the hearing proceedings in Docket Nos. 17680-17682. It was a showing 
by Liberty Television for the Medford Printing Company's Chonnell 8 proposal, which 
at thot time specified the same transmitter site and facilities on Me. Ashland now 
specified for the Channel 8 operation of Liberty Television. That showing was made 
in response to a hearing issue on comparative Senos between the Channel 8 pro- 
posal of Medford Printing Company and the Channel 8 proposal of Liberty Television, 
which at that time specified a transmitter location on Gold Hill. Overlap with 
KEZI-TV was not pertinent to or covered by that showing or the sanoay concern— 
ing it since the question of overlap between KEZI-TV and the Channel 8 proposal of 
Medford Printing Company was not involved in the hearing. That some showing of 


the Channel 8 terrain limited Grade B contour was also made by Liberty Television 
l 


in the application for modification of construction permit, File No. BMPCT-7130, 


which proposed a move of its Channel 8 transmitter from Gold Hill to Mt. Ashland. 
The location of the Channel 8 Grade B terrain limited contour was 
revised by Liberty Television, as shown on Figure 1 of this statement, after Oregon 


Broadcasting Company mode a showing that line-of-sight conditions existed from 
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KEZI-TV to orecs within the origina! Chennel 8 terrain limited Grade B contour 


ond there would be overlep of the Grade B contours of KEZI-TV and the Channel 8 
proposal! of Liberty Television. 

The crisinel showing by Liberty Television of the KEZI-TV terrain 
limited Grece 8 contour, set out on Figure 1 of this statement, was also made in 
connection with the heoring proceedings in Docket Nos. 17680-17682. That show- 
ing wes mode in response to a hecring issue concerning overlap between the Channel 8 
propose! of Liberty Television with the transmitter located on Gold Hill and the | 
existing KEZI-TV operation at Eugene, Oregon. That same showing of the KEZI-TV 


terrain limited Grade B contour wos also made by Liberty Television in the application 


for modificetion of the Chennel 8 construction permit, File BMPCT-7130, even though 


there wos o proposed chonge in the Channel 8 transmitter location from Gold Hill to 
Mt. Ashlend, which resulted in a considerable shift in the predicted overlap area. 

The locetion of the Grade B terrain limited contour of KEZI-TV was 
olso revised by Liberty Television, os shown on Figure 1 of this statement, after 
Oregon Brocdeasting Compeny made the showing conceming line-of-sight conditions 
ond overlap of the Grode B contours of KEZI-TV and the Channel 8 proposal of 


Liberty Television, os discussed cbove. 


BASIS OF TERRAIN LIMITED CONTOUR SHOWINGS 
The locetions of the origincl terrain limited Grade B contours for the 
Channel 8 proposal of Liberty Television ond KEZI-TV, as shown in the application, 


File No. BMPCT-7130, were determined according to exhibits and testimony of the 
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engineer for Liberty Television in the hearing proceedings in Docket 17681 by 
employing diffraction calculations along specific radials and by interpolating or 


estimating between those radials. 


In the case of the Channel 8 proposal, diffraction calculations 


were carried out along only two radials at bearings of N 338.2° E ond NO°E 


| 
in arriving at the original location of the terrain limited Grade 8 contour in the 
| 


predicted Grade B overlap area shown on Figure 1 of this statement. The two points 
: | 


where the location of the contour were determined by calculations ore labeled x 
and X' on Figure 1. Inall other directions throughout the predicted overlap area, 
which covers an arc of 60° from N 325° E to N 25° E, the location of the contour 
was based solely on estimates of the Liberty engineer. 
A drastic revision was made in those estimates and in the location of 
the-Channel 8 terrain limited Grade B contour after Oregon Broadcasting Company 


made the showing in January, 1970, that line-of-sight conditions existed from 


KEZI-TV to oreas within the original Channel 8 terrain limited Grade B contour. 
The distance to the Channel 8 terrain limited Grade 8 contour was reduced opproxi~ 
mately 30 miles at a bearing of N 12° E, as shown on Figure 1 of this statement. 
Additional diffraction calculations were, however, not carried a even though the 
revision occurred in an area where no diffraction calculations had previously been 
made. The new estimates or opinions of the Liberty engineer, resulting in the 
revision in the location of the Channel 8 terrain limited Grade B contour from that 


determined in Docket 17681 and relied on by the Review Board, do not comply with 


either the Commission's Prediction Method of Section 73.684 of the Rules, the Method 
i 
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of Technical Note 10] or any other recognized method of prediction. The fact 
fhot there wes line-of-sight into the tee crea from both KEZI-TV ond the pro- 
posed Chennel 8 operction of Liberty Television wes brushed aside by the Liberty 
engineer in revising his estimate of the location of the Channel 8 terrain limited — 


Grade 8 contour. 


‘In the case of KEZI-TV the Liberty engineer carried out diffraction 


calculations clong only two radio! paths at bearings of N 157.5° E and N 180° E 
in ortiving at the location of the original terrain limited Grade B contour in the 
direction of the predicted Grade B overlap area shown on Figure 1 of this statement. 
Here again, only two points on the KEZI-TV terrain limited Grade B contour labeled 
Y and Y’ on Figure 1 were determined by calculations with the entire remainder being 
based solely on estimates of the Liberty engineer. 

iIn his sietement of Februcry 2, 1970, the Liberty engineer revised 
the showing of the KEZI-TV terrain limited Grode B contour by extending it over 
20 miles generally to the east, os shown on Figure 1, after Oregon Broadcasting 
Company made’ the line-of-sight showing in January, 1970. That revision was based 
entirely on estimctes by the Liberty engineer since no additional diffraction calcu- 
lations were carried out. He disregarded the fact thot line-of-sight from KEZI-TV 
ond signals from that station for in sete of Grade B existed in areas beyond his 


estimated contour. 


LINE-OF-SIGHT SHOWING 


Both Liberty Television in an opposition to the Petition to Deny by 
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Oregon Broadeesting Company and the Commission in the Memorandum, Opinion 


and Order in File No. BMPCT-7130 in referring to the line-of-sight studies by 


Oregon indicate that signals would be received only on the mountain tops or pecks, 

which is not true. Although the peths which were studied do run to mountain pecks, 
3 

labeled A ond B on Figure 1, which are in the predicted overlap rea, Grade B 


or better signals could be received not only on the pecks but olso in areas below 
| 


the peaks. 


The profile graph from KEZI-TV to Peak A, which is attached to 


this statement as Figure 2, shows that line-of-sight exists from KEZI-TV not only 

| 
to the peak at an elevation of 7600 feet, but also to the terrain in the direction of 
KEZI-TV down to an elevation of 6200 feet. In this entire line-of-sight area the 


signal from KEZI-TV would be far in excess of the Grade B value of 56 dbu for it 


would approach the free-space value, which is calculated to be in excess of 90 dbu. 
The signal from KEZI-TV in areas below line-of-sight would be attenuated rapidly, 
but Grade B signals would also be provided to areas below the line-of-sight area. 

A similar situation exists for the area around Peak B where line-of- 


sight from KEZI-TV extends from the peak at an elevation of 5700 feet down to an 


elevation of 4300 feet, as shown on Figure 4 of the engineering statement of January, 
| 


1970 in support of the Petition to Deny by Oregon Broadcasting Company. 
There is also on area around Peak A where Grade B or better signals 
would be provided by the proposed Channel 8 operation of Liberty Television, for 


line-of-sight from that proposed operation extends from an elevation of 8200 feet 
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down to on elevetion of 7100 feet, es shown on Figure 3 of the engineering of 
Jenvery, 1970, in support of the Petition to Deny. 


it is pertinent to note thet the crea eround Peak A, where there is 


line-of-sight from KEZI-TV end from Mt. Ashland and where there would be over- 


lop of the Grece 5 signals of KEZI-TV and the proposed Channel 8 operation of 
Liberty Television, is located in the Grade B overlap area arrived at by the normal 


Prediction Method of Section 73.684 of the Rules. 


Respectfully submitted, 


LOHNES AND CULVER 


By t 
Ronald H. Culver 
Registered Professional Engineer 
District of Columbia, Reg. No. 479 


District of Coluabia) 
8s 
City of Washington) 


: | 
RONALD H. CULVER, efter first being duly sworn, on oath geposes and seys 


that he is 8 consulting radio engineer, ®@ partner in the firm of Lohnes end Culver, 


Washington, D. C.; 
That he is a graduate of the University of Michigan. School of Engineering, 


holding the degree of Rachelor of Science in Electrical Engineering, awarded by thet 


Institution in 1934, and is a registered professional engineer. licensed to practice in 


the District of Colusbia; | 

That he has been engaged since 1934 in the research and development of 
electronic equipment and/or in the practice of general consulting radio engineering, has 
made numerous field intensity measurements and proof-of-performance tésts on AM, FM and 
TV broadcast stations, has designed and adjusted many directionel antenna systems, and 


has subaitted engineering reports and statements to the Federa] Communications Commission 


and others on many occasions; 


That the measurements, calculations and exhibits contained in the attached 


engineering report and/or statement, or attached thereto, vere nade by hie personally or 


under his personal supervision and direction; that if any calculations or exhibits or 


other data included therein or attached thereto were made by another under deponent’s 


personal supervision and direction, he has personally “examined and verified same; 
That all of the facts and data included in or attached to the foregoing 
t and/or statement are true and correct of deponent’ 3 personal knowledge 


unless otherwise stated therein, and any statements shown as being made on information 


engineering report 


and belief are believed by deponent to be true and correct as therein appearing. 


j as 
Ronald H. Culver a 


Registered Professional Engineer 
District of Columbia, Reg.No. 479 


Sworn to end subseribed before ren this the, 12th_dey of. January - Dee 1971 
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Before us 
FEDERAL COMMUNICATIONS COMMISSION 
: Washington, = Cc. 20554 


LIBEREY TELEVISION, A Or XT VENTURES 
COMPRISED OF LIBERTY TELEVISION, INC. 


) 
) 
) File No. BMPCT-7130 
) : 
AND SISKIYOU BRORDCASTERS, INC. (KSYS) ) 
) 
) 
) 
) 


Medford, Oregon 
For Modification of Construction Permit 


fo: The Conmission 


OPPOSITION TO PETITI FOR RECONSIDERATION 


Liberty Television, a Joint Venture comprised of Liberty 


Pelevision, Inc. and Siskiyou Broadcasters, Inc. (herein- 


- after "Venture™) by its attorneys hereby opposes the Petition 


for Reconsigeration filed January 13, 1971 by Oregon Broad- 
casting Company (nereinafter "Oregon”) Licensee of Station 
KOBI, Headford, Oregon, and KOTI, Klamath Falls, Oregon, 
in the above captioned proceeding. In support thereot, 
Venture states as follows: 

“ PRELIMINARY STATEMENT 


1. Venture is permittee of Station KSYS, Channel 8, 


Medford, Oregon. After comparative hearing, its application 


was granted by the Examiner (18 FCC 2d 933) whose Gecision 


was affirmed by the Review Board on appeal (18 FCC 2d 924), 
review denied (FCC 69-1306), reconsideration denied (21 


FCC 24 601). am 
2. In December, 1969, Venture tendered for filing an 

application to relocate its transmitter site and to operate 
with maximum facilities. Specifically, it proposed to move 
. from Gold Hill (HAAT-712 feet), approximately 9 miles north-— 
west of Medford, to Mount Ashland (HAAT-3341 feet}, = 
proximately 19 miles southeast of Medford. These are es- 
‘sentially the facilities which were proposed by Venture's 


hearing competitor, the Medford Printing Company, in-the. 


Tenens 8 comparative proceeding. 
3. In January 1970, Oregon petitioned to deny the 
MP application on behalf of its TV Stations KOBI, Medford, 
and KOTI, Klamath Falls. After careful consideration, the 
Commission, in an articulate and well-reasoned opinion, 
rejected Oregon's plea and granted Venture's application 
(FCC 70-1288) . ; | 
4. In essence, the Commission hela that Venture’ 's 
proposal would not contravene the Commission's Duopoly 


Rule (Section 73.636(a) (1); that Venture was financially 
| 


qualified i erate the proposed Mt. Ashland 
facility and that mage a good faith anc reasonadle 
attempt to ascertain the community problems of the gain 
area. This then marks the fifth occasion whereon the 
Comission (or subordinate authority) has authorized 
Venture to operate Medford Channel 8. 

5. Oregon's latest petition is nothing more than. 
a continuation of its efforts to prolong this proceeding 
as long as possible and thereby forestall the institution 


-of service by KSYS (Channel 8), which would be competitive 


with its Stations KOBI and KOTI. Its petition relies ex> 


clusively upon matters «hich either were or should have 
been raised by it in connection with its Petition to Deny 
the 1 application. Indeed, as will be shown below, the 
allegations made in Oxegon's Petition for Reconsideration 
are frivolous in all essential respects and justify no 


more than sumiary treatment. 
DUOPOLY 
6. Co-venturer Liberty Television, Inc. is licensee 


of TV Station KEZI, Channel 9, Eugene, Oregon, located 


approximately 120 miles north of Medford. In its opinion, 


the Comm rission foune that in the direction of Roseburs 


(which is the only significant population center between 
Medford and Eugene) a gap of some 20 miles exists between 


the terrain-limited contours of KrzI (Channel 9) anda XSYS 


(Channel 8). It further concluded that there would be no 


actual overlap between these commonly owned stations (Par. 4, 


footnote 5). 


7. In its Petition for Reconsideration, Oregon exrone- 
ously claims that in Genying its Petition to Deny, the Com- 
mission “overlooks" that Oregon has not been afforded an 
opportunity in an evidentary hearing to make a record on 
whether or not KEZI's and KSYS's Grade B contours wild 
overlap. In that eccarce however, Oregon makes the fatal 
admission that it did not offer testimony or eress examina- 
tion on this question in the Medford comparative hearing 


(Pet., 3-4). - : | 
8. There are two obvious fallacies in Oregon' $s argu- 
ment. First, in the Channel 8 comparative hearing, the 
Examiner did permit the introduction of evidence on the 
question of the relative efficiency of Venture’ s technical 


proposal and on other occasions, Oregon has conceded as 


much. (See Orecon's Brief In Support of sxcoptioss, p. 13 
Brief In supsors of 


its Roplicatien for Review, p. 13 in Docket 17681). 

its part, Venture introduced evidence demonstrating 
that KSYS coulé operate from Nt. Ashland without over- 
lapping KEZI (Tr. 836, 1065-68). Thus Oregon has only 
itself to bleme for failing to cross-examine Venture's 
engineering consultant on this matter and for running 
the risx of not submitting rebuttal ae In any 
event, Oregon overlooks the fact that it is not automatically 
entitlea@ to a hearing on the question of overlap. - Rather, 
the statute recuires that it must first raise a sub- 
stantial and material question of fact which can only be 
Gisposed of by the hearing process (Section 309 of the 
Commission's Act). As shown below, this it has utterly 


- failed to do. 


9. In its Petition to Deny, Oregon contended that 


a serious Guopoly problem existed because the signals of 


both KEZI and KSYS could be received from the tops of 
Diamond Peak and Grounchog Mountains. Venture conceded 


that line-of-sight did exist from both KEZI and Mt. Ashland 


to Diamond Peak (but not to Groundhog). Nevertheless, it 


a 
1 / in its Decision, tne Review Board did hold that the 
Yelative efficiency of Venture's original proposal was not 
in issue (18 FCC 2d 924). This holding, however, docs not 

detract in any way from the concsde2d fact that Oregon had 
an opportunity to make a record on this matter. Further- 
more, the Review Board concluded that, assuming efficiency 
to be-in issue, KSYS could operate with maximum facilitics 
froa Nt. AShland and still avoid prohibitive overlap with 
KEZEI (IbicG). 


argued that no prohidited overlap would actually occur. 

The Comission agreed, holding that "given a sufficiently 
tall receiving antenna, it is possible to receive television 

“signals [even] at points considerably beyond their pre- 
Gicted Grade B ‘contoux" (Opinion, par. 6). 

10. On reconsideration, Oregon asserts that "Grade 

-B or better signals could be received not only on the 
peaks, but also in areas below the peaks" (Pet., ph 7). 
This contention is at best misleading. It is true that 
"line-of-sight exists from KEZI to PECERERE Peak between 
the levels of 6,200 feet and 7,600 feet (Ibid) . However, - 

_ the converse is not true. That is, Oxegon' s own engineex- 
‘ing evidence, submitted with its Petition to Deny (Eng. 
Statement, dated January 13, 1970, Figure 3) shows that 
line-of-sight between KSYS and. Diamond Peak exists only 
between the 7,100 foot and 7,600 foot levels. therefore, 
the Comme oor correctly coacluced that the signal of 
both stations would only be received on the top of Diamond 


ZY 
Peak. 


“41. It is also true, as alleged by Oregon, that 


2/7 asa wilderness area, Diamond Peak is protected by 
Yau from habitation. In fact, the nearest trails! only 

reach to 6600 foot elevation south of the peak and to the 
5900 foot level west of the peak. These elevations are, 

of course, below line-of-sight from both Kb2Zr and} KSYS. 

(See Venture's Opposition to Petition to Deny, Ss Statement 
of February 2, 1970,pp. 1, 3)- 


line-of-sight from KEZI and Groundhog Mountain extends 

fron the 322 at an elevation of 5,700 feet Gown to an 
elevation of 4,300 feet. Once again, however, the converse 
is not trve. As shown by Venture's engineer (Ibid. ,Sigure 
1), the peak of Gromdénog Mountain is approximately 1,000 
feet below line-of-sight from KSYS (Channel 8). There- 
fore, it is clear that Oregon has proceeded on a 


factually erroneous premise and that the Commission's 


findings on the potential for overlap stand unimpaired. 


12. Furthermore, as the Commission correctly held, 
the erees "in question are part of the rugged Cascade 
range an@ are located within the Willamette National 
Forest, a wilderness area with few permanent residents" 
(Opinion, par. 6). In fact, the civil division which con- 
tains both Diamond Peak ané@ Ground Mountain had only 51 
persons residing therein unger the 1960 census (see 
Venture Opp. to Pet. to Deny, Eng. Statement, P- 2). 
that even assuming overlap in this region, a waiver of 
the duopoly rule would be warranted. 

13. Finally, Oregon asserts that having been con- 


fronted with the line-of-sight evi@2nce alluded to above, 


-8- 


- 


Venture “drastically revised" its engineering statement 


to exclude Growttos Mountain and Diamond Peak from 


| 
the KSYS's terrain-limited Grace B contour. It argues that 


this revision Goes not conform with the Commission's Rules, 
the methods previously relied upon by Venture in this pro- 
ceeding, or the standards of good engineering program (Pet., - 
pp. 5-6). The answer to this contention is simply that 
in its opinion the Commission did not rely upon Venture's 
revised showing. Rather it adopted Venture's alternative 
argument that the presence of KEZI and KSYS signals on 
isolated and unpopulated mountain tops is not eusience of 
| 
prohibited overlap. Therefore, assuming arguendo that 
Oregon is correct, the revision did not result in prejudi- 
| 
’ cial procedural error. | 


ASCERTAINIENT 


14.In connection with its MP application, Venture made a 


comprehensive survey of the, needs, interests and problems 


of the proposed gain area to be served by KSYS. Venture 


further advised the Commissicn that it intended to provide 
secondary (rather than primary) service to this gain area. 
| 


(Sce MP App., Exh. 1, p. 3). The Commission accepted this 
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STATEMENT OF THE ISSUES PRESENTED* 


ee 


Whether the Commission in rejecting a petition filed under §309(d) 


of the Act**, to deny an application for modification of a television sta- 
tion construction permit and granting such application without heari ng 
violated §309(e) of the Act for the reasons that: 

(a) granting the application was prohibited by §73.636(a)(1) 


of the Commission's Multiple Ownership Rules; and 


¥—These cases have not previously been before this Court. 


#* The Communications Act of 1934, as amended, 47 U.S.C. 151-609. 
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(b) a substantial and material question of fact presented 


was resolved by the Commission without hearing. 


STATEMENT OF THE CASE 
Case No. 23,834 is an appeal from the Decision of Appellee Federal 


Communications Commission (Commission) released August 12, 1969 granting the 


application of Intervenor Liberty Television (Liberty) for construction per- 
mit and from the Order of the Federal Communications Commission released 
December 2, 1969 denying the application for review of said Decision filed 
by Appellant Oregon Broadcasting Company (Oregon). 

Case No. 71-1292 is an appeal from the Memorandum Opinion and Order 
of the Commission released December 14, 1970 which granted without hearing 
the application of Liberty for modification of construction permit and denied 


Oregon's petition to deny such application. 


Case No. 23,834 
This proceeding involved the mutually exclusive applications of Liberty 


Television, a joint venture comprised of Liberty Television Inc, and Siskiyou 
Broadcasters, Inc. (Liberty), and Medford Printing Co. (Medford), each seeking 

a construction permit for a new television broadcast station to operate on 
channel 8, Medford, Oregon. The applications were designated for consolidated 
hearing by Commission Order FCC 67-988, released September 6, 1967, on an 
availability of funds and a duopoly (Rule 73.636(a)(1)) issue” against 


7 Fite Nos. BPCT-3858 and BPCT-3859 respectively. | 
I 
| 


2/ Rule 73.636(a)(1) reads: "(a) No license for a television broadcast 

=" Station shall be granted to any party (including all parties under com- 
mon control) if: (1) Such varty directly or indirectly owns, operates, 
or controls one or more television broadcast stations and the grant of 
such license will result in overlap of the Grade B contours of the 
existing and proposed stations, computed in accordance with §73 684." 


=e 


Liberty, and a standard comparative issue (Docket Nos. 17681 and 17682). Issues 
were subsequently added by the Review Board {Board)iinquiring into Liberty's 
estimated operating expenses 11 FCC 2d 540, and Medford's cost estimates, 11 FCC 
2d 374 and availability of funds, 13 FCC 2d 932. 

On February 11, 1969, Hearing Examiner Chester F. Naumowicz, Jr., 
released an initial decision, 18 FCC 2d 933, (J.A. 1), in which he concluded that 
both applicants were financially qualified and that there would be no prohibited 
overlap between the grade B contours of station KEZI-TV, Eugene, Oregon (owned 
by Liberty Television, Inc.), and the Liberty proposal, in contravention of 
rule 73.636(a)(1). The examiner ultimately recommended a grant of the Liberty 
proposal under the comparative issue, awarding that applicant a substantial 
preference under the diversification criterion. Exceptions with the Review 
Board were filed by intervenor, Oregon Broadcasting Co. (Oregon), licensee of 
station KOBI-TV, Medford, Oregon, which were directed primarily to the 
examiner's resolution of the duopoly issue specified against Liberty. The Board 
however agreed with the examiner's resolution of the issues relating to the 


basic qualifications of Liberty and therefore with his recommendations to grant 


3/ The Examiner found that Liberty was associated with more extensive com- 
munication interests that Medford Printing. "Liberty owns a VHF tele- 

vision station in Eugene, Oreg.; a 50-percent interest in a UHF permittee 
in Yakima, Wash., which is to have a UHF satellite in Kennewick, Wash.; 
a number of CATV systems at or around the grade B contour of its Eugene, 
station; and two if its minor stockholders control an AM and an FM sta- 
tion in Eugene. Medford Printing, on the other hand, owns a single AM 
station and a newspaper." Nevertheless, based on the Commission's 
Decision in WHDH, Inc., released January 23, 1969, 16 FCC 2d 1 (affirmed, 
sub. nom. Greater Boston Television corp. V. F.C.C.__U.S.App.D.C.__, 
444 F.2d 841 (Nos. 17785, 17788, 23159 and 23172, decided November 13, 
1970)), he concluded that Liberty’s more extensive media holdings were of 
less significance in the circumstances of this case. 18 FCC 2d at 947. 
(J.A. 15). 


4/ Oregon was made a party to this proceeding on October 11, 1967. 
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Liberty's application and accordingly by Decision released August 12, 1969 


granted Liberty's application. 18 FCC 2d 924. (J.A. 18).— 

Liberty Television, Inc., one of the joint ventures in the Liberty 
application, is the owner of station KEZI-TV at Eugene, Oregon, about 120 
miles north of Medford. There is a separation of 117 miles between the 
Eugene site and the proposed Medford site. Using the regular prediction 
method of calculation specified in rule 73.684, station KEZI's grade B con- 
tour extends to within 37 miles of the proposed Medford site, and the Medford 
grade B contour extends 45 miles in the direction of station KEZI. Accordingly, 
there would be an overlap of 8 miles, contrary to rule 73.636(a)(1). 18 FCC 
2d at 937. (J.A. 5). Liberty contended, that there would be no overlap because 
of terrain factors. Although actual measurements were not taken in support of 
this contention, Liberty's engineer, in an etter to demonstrate the absence 


of overlap, submitted a supplementai showing, pursuant to §73.684 of 
: | 


5/7 Medford did not file exceptions to the initial decision and the Board 
therefore dismissed its application pursuant to the provisions of Rule 
1.276(f) which provides that where a party fails to file exceptions to 
an initial decision which proposes to deny its application, such party 
"shall be deemed to have no interest in further prosecution of its appli- 
cation, and its application may be dismissed with prejudice for failure 
to prosecute." For this reason the Board did not pass upon the issues 
relating to that applicant's basic qualifications or the comparative 
issue in the proceeding. 18 FCC 2dat 925. (J.A. 19). 


The overlap area calculated under the prediction method of §73.684 would 
include 171.5 square miles and 1,133 persons. 18 FCC 2d at 939. (J.A. 7). 


Allegedly based on Technical Note 101 (revised Jan. 1, 1967), "Transmission 
Loss Predictions for Tropospheric Communications Circuits," by P.L. Rice, 
A.G. Langley, K.A. Norton and A.P. Borisi, published by the U. S. 
Department of Commerce, National Bureau of Standards. 
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8/ 
the Commission's Rules, regarding the extent of Station KEZI-TV's grade B 


contour in pertinent ‘directions toward the proposed grade B contour. Using 
Liberty's terrain-limited method (set forth in paras. 17 to 23 of the Initial 
Decision) the examiner found that there would be no grade B overlap. 18 FCC 2d 
at 939. (J.A. 7). Tne Board rejected the various deficiencies claimed by Oregon 
in Liberty's engineering showing and concluded that the examiner properly 
accepted Liberty's terrain-limited computations. 18 FCC 2d at 927, 928. (J.A. 21,22) 
On September 11, 1969, Oregon filed an application for review of the 
Review Board's Decision of August 12, 1969 alleging inter alia that the Board 
erred in relying on the terrain-limited showing of Liberty, which were 
allegedly based on Technical Note 101, and that in any event Liberty did not 
properly apply the methods described in the Technical Note. By Order re- 
leased December 2, 1969 (FCC 69-1306) (J.A. 27) the. Commission denied Oregon's 
application for review, without stating any reasons therefor. The Commission's 


Order contained the following notation: 


eu No endorsement of the methods described in Technical Note 101 
should be inferred for resolving such questions as those described 
in Docket No. 17681 until such methods have been properly intro- 
duced in Docket Records still pending, dealing with propagation 
curves and methods of determining service coverage, or in new 
proceedings.” 


On December 8, 1969, Liberty filed with the Commission an application 
for modification of construction permit requesting a major change in Liberty's 


authorized facilities to specify the location and facilities proposed at the 


87 Section 73.684(f) provides "In cases where the terrain in one or more 
directions from the entenna site departs widely from the average eleva- 
tion of the 2 to 10 mile sector, the prediction method may indicate 
contour distances that are different from what may be expected in prac- 
tice. For example, a mountain ridge may indicate the practical limit 
of service although the prediction method may indicate otherwise. In 
such cases the prediction method should be fotlowed, but a supplemental 
showing may be made concerning the contour distances as determined by 
other means." 
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comparative hearing by Medford Printing es Liberty proposed to move its 
transmitter from its present location on Gold Hill, approximately 9 miles 
northwest of Medford, to Mount Ashland, a site approximately 19 niles south- 
east of Medford, while decreasing its effective radiated power (visual) from 
316 kw to 131.8 kw and increasing its antenna height above average terrain 

from 712 feet to 3341 feet. These changes would greatly extend Liberty's 
coverage and would also serve to extend its normally calculated Grade B con- 
tour in the critical area to the north of Medford as well. 26 FCC 2d 760, 761. 
(JA 32, 33). On January 2, 1970, Oregon filed a timely appeal from the Commission's 
Decision of August 12, 1969 granting Liberty's application and the Commission's 
Order of December 2, 1969, denying Oregon's application for review. On 

the same date, Oregon filed a petition for rehearing which sought reversal 

of the Commission's denial of Oregon's application for review. In its petition 
Oregon pointed out that in Liberty's opposition to Oregon's application for 
review, Liberty stated that it was preparing a proposal to change the site 

of the Channel 8 station and Oregon argued that since the changes in Liberty's 
proposal should be accomplished prior to, not after, grant of the construction 
permit and since Liberty's request to modify showed that Liberty had no bona 
fide intention to construct and operate the original facilities proposed, 

the grant of Liberty's application should be set aside. Oregon also alleged 
that, if Liberty broadcasts from the newly proposed site, there would be 


a prohibited overlap of the grade B contours of Channel 8 and of Liberty's 


37 Accepted for filing on December 23, 1969 (File No. BMPCT-7130). 


10/ That overlap is shown on the map in Figure 1 of Exhibit B (the Engineer- 
ing Statement), in support of Oregon's petition to deny filed January 22, 
1970. The overlap of the normal predicted grade B contours for the 
Channel 8 operation with the transmitter located on Nt. Ashland, and. the 
existing operation of KEZI-TV at Eugene, Oregon would include an area of 
2650 square miles or nearly 16 times the overlap area involved from the 
original proposed site on Gold Hill. (J-A. 46). 


ay fe 


co-owned station KEZI+TV in Eugene. By Memorandum Opinion and Order adopted 
February 26, 1970 the Commission cenied Oregon's petition for rehearing. 21 FCC 
2d 601. (J.A. 28). The Commission concluded that since there was no concealment 
of Liberty's intention to seek relocation of its facilities and that the 
Commission was aware of Liberty's intention when it denied Oregon's appli- 
cation for review, the prior grant of Liberty's construction permit was 

not invalidated. As to Oregon's contention that if Liberty were to broadcast 
from the new site proposed in its modification application there would be 
prohibited overlap of the grade B contours of channel 8 and station KEZI-TV, 
the Commission stated: "If questions concerning the allegations made by 

Oregon arise, the Commission may require a hearing to resolve them." 21 


FCC 2d at 604. (J.A. 31). 


Case_No. 71-1292 
Thereafter on January 22, 1970 Oregon filed a petition to deny Liberty's 
application for major change in authorized facilities As noted the faci- 
lities specified by Liberty in its modification proposal are essentially the 
same as those previously specified by Medford in Docket 17682. In spite of 


the increased coverage afforded by its change in transmitter site, Liberty 


maintained that no Grade B overlap would occur between the contours of its 
“12 


Mt. Ashland proposal and of KEZI-TV. In support of this contention Liberty 
relied on a supplemental showing of "terrain-limited” contours made by Liberty 
in Docket 17681 in order to arrive at a comparison in coverage (areas and 
TW/ The call sign KSYS was assigned to Liberty's proposed station on 

December 15, 1970. Prior to that time it had no call sign. 


12/ See Liberty's engineering exhibit in support of BMPCT-7130. 


ge 


populations) between the mutually exclusive Channel 8 proposals of “Medford 


13/ | 
and Liberty. This showing was not relevant to the overlap issue specified 


in Dockets 17681-2 since no question of overlap between KEZI-TV and Medford 
was in issue in that proceeding. Accordingly, Oregon contended that the 
Supplemental showing submitted by Liberty with respect to Nedford on an issue 
which did not involve and was not contested by Oregon could not be accepted as 
a basis for determining the §73.636(a)(1) issue of overlap betwben Liberty 

and KEZI-TV. Oregon further argued that Liberty's terrain-limited engineering 
calculations were inaccurate and a serious duopoly problem therefore existed 
and that, because Liberty admitted it would be possible to receive the signals 


of both station KEZI-TV and its proposed Medford station from the top of 


two mountain peaks due to the existence of line-of-sight radials to both 


transmitters, there would be prohibited overlap between the two! stations 
| wy 
in this area even on the basis of Liberty's “terrain-limited" calculations. 


a | 
In a Memorandum Opinion and Order released December 14, 1970, 26 FCC 2d 760, 762, 
(J.A. 32, 34), the Commission without a hearing granted Liberty's application for 


major modification of technical facilities and denied Oregon's petition to 
| 
deny the same stating: 
" ..the Commission has previously rejected Oregon's arguments 
concerning Liberty's engineering calculations, and its) current 
petition fails to raise any questions which would warrant fur- 
ther hearings on the subject...0regon has already filed an 
appeal in the Circuit Court contesting the Commission's grant 
of Liberty's initial application. If it wishes to continue to 
dispute the engineering practices used in this matter it must 
do so in that forum.6/" (footnote omitted) 15/ 


137 See Liberty's Exhibit 36 in Docket 17681. 


14/ Oregon also alleged that Liberty was not financially qualified to con- 
struct and operate as proposed from the Nount Ashland location and, 
that Liberty had failed to properly determine the needs, interests 
and community problems of its proposed gain area. 


15/ By Order dated March 11, 1970, the Court granted a stay in Case No. 
— 23,834 until 30 days after the Commission's action on Oregon petition 
to deny Liberty's application for modification. 
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On January 13, 1871, Oregon filed a petition for reconsideration of 
16 
the Commission's action of December 14, 1970. By Memorandum Opinion and 


Order released March 22, 1971, 28 FCC 2d 50, 51, (J.A. 37, 38), the Commission 
denied Oregon's petition for reconsideration stating in pertinent part: 


"3. Orecon contends that when the ‘Review Board affirmed the 
grant of Liberty's initial construction permit,5/ its deter- 
mination that station KSYS could operate as proposed from the 
present Mount Ashland site and still avoid prohibited terrain- 
limited contour overlap with station KEZI-TV was mere dicta 
and that the present application must be designated for hear- 
ing on the question of overlap because Liberty's terrain-limited 
contour calculations from the Mount Ashland site were not in 
issue in that proceeding and Oregon has had no opportunity to 
rebut the accuracy of these calculations in hearing. It also 
contends that line-of-sight transmissions from stations KSYS 
and KEZI-TV would not only be received at the tops of Diamond 
Peak and Groundhog Mountain, but would also be received at 
distances ranging from two to three thousand feet below these 
summits. Assuming, for the sake of argument, that both these 
allegations are true, Oregon is still not entitled to a hear- 
jing in this matter in light of the fact that even if the 
terrain-limited contours of stations KSYS and KEZI-TV would 
overlap in certain areas to the northeast of Medford, these 
areas are virtually uninhabited, so that any such overlap 
must be considered to be de minimis and would warrant a 
waiver of section 73.636(a)(1) 6/." (footnotes omitted) 


On April 21, Oregon filed a timely appeal from the Commission's 
Memorandum Opinion and Order of December 14, 1970 granting without a hearing 


Liberty's application for major modification of technical facilities and the 


Commission's Memorandum Opinion and Order of March 22, 1971 which denied 


Oregon's petition for reconsideration of that action. Subsequently, by 
Order dated May 12, 1971, the Court granted Oregon's unopposed motion to 


consolidate case Nos. 23,834 and 71-1292. 


T6/ By Order dated January 18, 1971, the Court extended the stay in Case 
No. 23,834 until 30 days after the Commission's action on Oregon's 
petition for reconsideration. 


ARGUMENT 
A 


§73.636(a)(1) Of The Comnission's Multiple Ownership Rules 

Prohibits Granting Of Liberty's Application For Modification 

Of Construction Permit. 

In its Memorandum Opinion and Order of March 22, 1971 denying Oregon's 
' petition for reconsideration of the Commission's action of December 14, 1970, 
granting without a hearing Liberty's application for major modification, the 


Commission stated that notwithstanding Oregon's allegations that! prohibited 


| 
overlap would occur even on the basis of Liberty's “terrain-limited" calcu- 


lations, that: 


" ..Oregon is still not entitled to a hearing in this 

matter in light of the fact that even if the terrain- 

limited contours of stations KSYS and KEZI-TV would 

overlap in certain areas to the northeast of Medford, 

these areas are virtually uninhabited, so that any | 

such overlap must be considered to be de minimis and 

would warrant a waiver of section 73.636(a)(1)6/."" 

(Footnote omitted.) 28 FCC 2d at 51. (J.-A. 38). | 

The Commission's holding completely ignores the fact that in its 

Docket 14711 rule making proceeding, 2 RR 2d 1588, the Commission adopted 
contour overlap as the standard for determining whether undue concentration 
of control would result if two. stations under common ownership were licensed 
to operate in the same general area. According to that standard as set forth 
in §73.636(a)(1), the fact that the land area within the overlap of the Grade 
B contours of two commonly owned television stations may be small and/or 
sparsely populated has no significance with respect to the question of con- 
centration of control. The test is not how many people can receive signals 
from both stations, but whether the stations are too close to each other 


as measured by whether their Grade B contours impinge. 


he 


The basic purpose of the Commission in adopting $73.636(a)(1) of 
the Rules was illuminated in fidvest Televiston, Inc. 1 FCC 2d 1184. There, 
an applicant seeking waiver of Rule 73.636(a)(1) alleged that the area to 
be served by his proposal had a low population density, was not economically 
viable and would not support 2 second local television station, that the 


channel applied for would otherwise lie fallow, and that he would be willing 


to operate the station at a loss. The Commission held that the applicant's 


allegations, even if true, failed even as a threshold showing necessary to 
support inclusion of a waiver hearing issue. In dealing with the merits 
of the applicant's request, the Commission stated: 


“11. The Commission's report and order (FCC 64-445, 
2 RR. 2d 1588 (1964)) stated that basic considera- 
tions in adopting the new rules were '* * * to pro- 
mote maximum diversification of program and service 
viewpoints and to prevent undue concentration of 
economic power contrary to the public interest.’ In 
adopting the fixed standard, the Commission stated 
that '* * * with full recognition of the responsi- 
bilities that accompany the exercise of discretion, 
we have concluded that our present ad hoc approach 
to duopoly problems should be abandoned and that an 
attempt must be made to particularize our conception 
of the public interest through the adoption of a 
fixed overlap rule.’ The restrictive standard of 
prohibiting a grade B overlap for television was 
intended to '* * * have the effect of limiting 
future ownership to a maximum of two stations in 
most States and, thus, will act indirectly to curb 
regional concentration of ownership as well as 
ovnership itself.’ 

"12. However, the adoption of a fixed overlap rule 
did not mean that flexibility was lost. As the 
Commission stated in its memorandum opinion and 
order, FCC 64-904, 3. R.R. 2d 1554, '* * *a request 
for waiver of the new rule which showed on its face 
that application of the rule would be inappropriate 
would be entitled to a hearing.* * *' However, 
only requests ‘* *« * which set forth reasons, suffi- 
cient, if true, to justify a waiver need be accorded 
such treatment.' 

"13. It is clear, therefore, that the Commission's 
objectives in enacting the fixed overlap rule (such 
as diversity of programming and a prevention of 


concentration of control) must be offset by a com- 
pelling public need which shows that the applica- 
tion of the rule would be inappropriate and a waiver 
warranted. Midwest's allegations, even if true, 
fail to meet the burden of such a threshold showing." 
1 FCC 2d at 1187. | 
From the foregoing, it is obvious that §73.636(a) (1) does not merely 
establish a guide for making a tentative determination of whether undue 
| 


concentration of control will result. The rule was intended as la "fixed", 


certain and inflexible standard. The rule either applies or it ‘does not 


apply. Nowhere in §73.636(a)(1) are any special exceptions made for 
variations in the degree of overlap, no matter how minor. 


Section 73.636(a)(1) does not deal with the somewhat different sit- 


uation dealt with in §73.636(a)(2) involving cross-ownership where in deter- 
mining whether there is an undue concentration of control ina given situa- 
tion, consideration will be given to the facts of each case based on "such 
factors as the size, extent and location of area served, the number of 
people served, and the extent of other competitive service to the area in 
question." The Commission, however, has said that where $ 73.636(a) (1) 
applies, there would, on the face of the proposal, be an undue concentration 
of control and an applicant in such a situation would be entitled to a 
hearing to determine whether the rule should be waived only in unusual 
circumstances in which it is clearly demonstrated that the public interest 


requires such exceptional action. 


Substantial And Material Questions Of Fact Are Presented 

As To Khether Liberty's Supplemental Showings Can Be 

Accepted As Fixing The Location Of Its Grade B Contours. 

The Comission, in its Memorandum Opinion and Order of December 14, 


1970 denying Oregon a hearing, stated: "... we find that Oregon's petition 


to deny does not raise any substantial or material questions of fact." 26 FCC 


2d at 764. (J.A. 36). In so doing, the Commission paid lip service to 309(d)(2) 


of the Act which provides in pertinent part: "If a substantial and material 
question of fact is presented, or if the Commission for any reason is unable 
to find that grant of the application would be consistent with subsection (a) 
of this section, it shall proceed as provided in subsection (e) of this 
section.” 

In its Memorandum Opinion and Order released December 14, the Com- 
mission stated that it had “previously rejected Oregon's arguments concerning 
Liberty's engineering calculations, and its current petition fails to raise 
any question which would warrant further hearings on the subject." 26 FCC 2d 
at 762. (J.A. 34). Noting Oregon’s pending appeal contesting the grant of Liberty's 
initial application (Case No. 23,834), the Commission continued, "If it 
(Oregon) wishes to continue to dispute the engineering practices used in this 
matter, it must do so in that forum." Id. Oregon's appeal in Case No. 23,834 
was based on the contention that the Commission improperly accepted Liberty's 
"terrain-limited” computation in determining that no prohibited overlap 
existed between the Grade B contours of Liberty's proposed station in Docket 
17681 and its Station KEZI-TV, the Commission's grant of Liberty's application 
(BHPCT-7130) for major change (which is in effect a proposal to operate with 
the facilities proposed by the now defunct Medford Printing) moots the over- 


lap issue in that case. 
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The transmitter for the Channel 8 operation proposed by Liberty 
for Nedford in BAPCT-7130 will be located on Mt. Ashland at the transmitter 


site which was proposed by Hedford Printing in Docket 17682. 


It is conceded that there will be a substantial overlap of the pre- 


dicted Grade B contours predicted as provided in §73.684(c) of the Com- 
mission's Rules for the proposed Channel 8 operation from Mt. Ashland and 
for KEZI-TV at Eugene, Oregon. That overlap is shown on the nap in Figure 1 
of the engineering statement in support of Oregon's Petition to Deny, filed 
January 22, 1970, which shows the pertinent portions of the predicted Grade 
B contours for the proposed Channel 8 operation of Liberty at Medford and 
for KEZI-TV based on the authorized facilities of that station, as shown in 
the files of the Federal Communications Commission. (J.A. 51). 

The original Channel 8 showing set out on Figure 1 was made in 
connection with the hearing proceedings in Docket Nos. 17680-17682. It was 
a showing by Liberty for Medford Printing's Channel 8 proposal, which at that 
time specified the same transmitter site and facilities on Mt. Ashland now 
specified for the Channel 8 operation of Liberty. That showing was made in 
response to a hearing issue on comparative coverage between the Channel 8 
proposal of Medford Printing and the Channel 8 proposal of Liberty, which 
at that time specified a transmitter location on Gold Hill. Overlap with 
KEZI-TV was not pertinent to or covered by that showing or the testimony 
concerning it since the question of overlap between KEZI-TV and the Channel 
8 proposal of Medford Printing was not involved in the hearing, That same 
showing of the Channel 8 terrain limited Grade B contour was also made by 
Liberty in the application for modification of construction permit, 


File No. BMPCT-7130, which proposed a move of its Channel 8 transmitter from 


Gold Hil? to Mt. Ashland. 

Liberty's supplemental engineering showing in support of its appli- 
cation for modification was drastically revised by Liberty after Oregon's 
artes made the showing in his sworn statement in support of Oregon's 
petition to deny filed January 22, 1970, that there was line-of-sight into 
the overlap area from both KEZI-TV and the proposed Channel 8 operation of 
Liberty Television. (J.-A. 63). 


As shown on the map in Figure 1 of the engineering statement in 


support of Oregon's petition for reconsideration, filed January 13, 1971, 


Liberty's computation of the distance to the Channel 8 Grade B contour was 
arbitrarily reduced approximately 30 miles at a bearing of N 12° E. (JA 85). No 
diffraction calculations were carried out even though the revision occurred 
in an area where no diffraction calculations had previously been made. The 
KEZI-TV "terrain-limited” Grade B contour was further revised by extending 
jt over 20 miles generally to the east, as shown on Figure 1 of the engineer- 
ing statement. That revision also was based entirely on unsupported estimates 
by the Liberty engineer and no additional diffraction calculations were 
carried out. As Oregon's consulting radio engineer points out (pp. 4-5 of 
his sworn engineering statement) the new estimates or opinions of the Liberty 
engineer resulting in'the revision in the location of the Channel 8 "terrain- 
limited" Grade B contour from that determined in Docket 17681 and relied on 
by the Review Board, do not conform with applicable Commission Rules, the 
methods described in Technical Note 101, or recognized standards of good 
engineering practice. (J.A. 80-81). 

As noted above, there would be a substantial overlap of the normally 


predicted Grade B contours for the Channel 8 operation with the transmitter 
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located on Mt. Ashland as proposed in Liberty's modification application, 

and the existing operation of KEZI-TV at Eugene, Oregon. The Commission 

also admits that even based on Liberty's officially unsanctioned Rerraan 

limited" calculations that there would be prohibited Grade B overlap. Liberty 
itself conceded as much (See the engineering statement in sapere of Liberty's 
opposition to Oregon's petition to deny filed February 4, 1970). (J.A. 63). Yet, 
the Commission concluded that no material question was presented since the over- 

lap area is "... virtually uninhabited, so that any such overlap must be 

considered to be de minimis and would warrant a waiver of section 73.636(a)(1)." 

28 FCC 2d at 51. (J.A. 38). This begs the question for even if the extent of overlap 


rather than “any" overlap was the touchstone under the Rule -- the extent 


of it here involves a substantial and material question of fact squarely in 


issue. 

However, as already noted (in Argument A, supra ), the Comiission's 
overlap rule is not a guide, but prescribes a fixed standard. The existence, 
therefore, of any overlap prohibited by §73.636(a)(1), no matter how small, 
raises a substantial and material question of fact requiring a hearing to 
determine whether a waiver of the rule would be appropriate. As this Court 

| 
stated in Hudson Valley Broadeasting Corp. v FCC, 116 U.S.App.D.C. 1, 5, 320 
F.2d 723, 727, in requiring the Commission to conduct a hearing on an appli- 
| 
cation where an overlap problem was involved: 
"Thus, to grant an application without a hearing, 
the Commission must find (1) no material issues 
of fact, and (2) no reason why the grant would not. 
serve the public interest, convenience and neces- 
sity. If the Commission concludes that these cri- | 


teria are met, it shall grant the application with | 
a ‘concise statement' of the reasons for denying 


the petition to deny. This section is intended 'to 
afford the Commission an opportunity to dispose of 
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those petitions which [are] of'no real consequence. '22/ 
We do not think the Commission's action here is consis- 
tent with the requirement of the statute. 

. “We turn first to the problem of issues of fact. The 
parties made widely divergent factual allegations, but 
the Comission made no findings of fact.23/ The opinion 
merely states there are ‘no material issues of fact.'" 
(Footnotes omitted.) 


CONCLUSION 


WHEREFORE, the foregoing premises considered, it is respectfully 
requested that the Court set aside the Commission's Memorandum Opinion 
and Order of December 14, 1970 granting the application (BMPCT-7130) of 
Liberty Television, a joint venture, comprised of Liberty Television, Inc., 
and Siskiyou Broadcasters, Inc. and denying the petition to deny the appli- 
cation filed by Oregon Broadcasting Co. and remand the case to the Com- 
mission for a hearing to determine whether 2 grant of the application 
would be consistent with §73.636(a)(1) of the Commission's Rules. 
Respectfully submitted, 
OREGON BROADCASTING CO. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 23,834, 71-1292 


OREGON BROADCASTING COMPANY, 
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Ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


LIBERTY TELEVISION, A JOINT VENTURE 
COMPRISED OF LIBERTY TELEVISION, INC., 
and SISKIYOU BROADCASTERS, INC., 

Intervenors. 
oo 


ON APPEAL FROM DECISIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


————————————————————— 
BRIEF FOR APPELLEE 
_——— 


STATEMENT OF ISSUE PRESENTED* 


Whether the Commission abused its discretion 
when it yranted Liberty's application for modi fication 


of its construction permit, and denied Oregon's 


inter alia, that the Conmission's overlap rule, 47 


| 
petition to deny on the pleadings, reasoning, | 


CFR 73.636(a) (1), was not an impediment to the BEE 


* 7 This case has not previously been before this Court. 


2- 


COUNTERSTATEMENT OF THE CASE 

The instant case arises out of a comparative 
hearing in which intervenor Liberty’ and another 
applicant, Medford Printing Company (hereinafter Medford 
printing) »—2/ competed for a construction permit for new 
television broadcast station, Channel 8, Medford, Oregon.- 
Appellant Oregon Broadcasting Company (hereinafter 
Oregon) participated in that proceeding opposing 
Liberty and Medford Printing's applications. 

‘Oregon owns television station KOBI located 
in Medford, station KOTI-TV in nearby Klamath Falls 
(south of Medford) and station KPIC-TV (50% ownership) 
in Roseburg (north of Medford). (J.A. 57-58) Liberty 
owns station KEZI-TV located in Eugene, Oregon, approxi- 


mately 120 miles north of Medford. (3-A. 57-58) The 


terrain between Medford and Eugene is extremely rugged 


with numerous _peaks and intervening ridges. 
ee “ 


Appeal No. 23,834. 
In its original application Liberty proposed 
to construct a station to be located on Gold Hill, 


9 miles to the northwest of Medford. 


I/ diberty is a joint venture comprised of Liberty 
Television, Inc. and Siskiyou Broadcasters, Inc., 
Medford, Oregon. 

2 / Also, the Board of Higher Education of the State of 
Oregon sought to use Channel 8 as a non-commercial 
station. The Board's application was dismissed during 
the hearing. 


3- 
The station was to operate at an effective radiated power 
(ERP) of 316 kw. and at an antenna height of 712 feet | 
above average terrain. Medford Printing's proposal was 


to be situated on Mount Ashland, 19 miles southeast of. 


Medford, with an ERP of 132 kw. at 3,328 feet. The two 


mutually exclusive applications were designated for 


hearing on August 23, 1967. 

After a lengthy hearing, the hearing examiner 
granted Liberty's application and denied that of Medford 
Printing. Liberty Television, et al., 18 F.C.C. 2a 933 
— 

(1969). (J.A. 1-17) Oregon appealed the hearing examiner 's 
initial decision, which was affirmed by the Review Board, 18 
F.C.C. 2d 924 (1969, (J.A. 18-26} application for review 
denied, F.C.C. 69-1306, issued December 2, 1969, (J.A. 
27); petition for rehearing denied, 21 F.C.C. 2d 601 (1970), 
(J.A. 28-31), contesting principally the examiner's finding 
that Liberty's "proposed operation will not generate a 
violation of rule. 73. 636 (a) (1) .“=— 3/ 18 F.C.C. 2d at 947. 

| 
That provision provides, in pertinent part, that 

| 
= 7 While finding that both applicants possessed the 

asic qualifications necessary for a grant, the examiner 

awarded the construction permit to Liberty principally 
on the basis of the diversification issue, i-.e., Liberty' s 
communication interests;—which—axe—tecated-outside Medford 


and the service contour of the proposed station are less 
significant th 


z anclu G owners ip of the only newspa) er and 
full-time AM Station in Medford. 1&8 &.C.C. Se at STe-5a5- 
—— 


| 


a fe 
(a) No license for a television broadcast station 
station shall be granted to any party (including 
all parties under common control) if: (1) Such 
party directly or indirectly owns, operates, or 
controls: one or more television broadcast 
stations and the grant of such license will 
result in any overlap of the Grade B contours 
of the existing and proposed stations, computed 
in accordance with §73.684. . .. 47 CFR 73. 
636(a) (1). 4/ See Appendix A, attached hereto. 
Although the examiner found an overlap of 8 
miles between the Grade B contours of KEZI-TV and Liberty's 
Gold Hill proposal using the normal prediction method 
5 
of calculating contours, see 47 CFR 73.683 - 73.686,— 
he recognized that “the terrain between [KEZI-TV and 
the Gold Hill station] is extremely rugged with numberous 
_ 
peaks and ridges intervening,” 18 F.C.C. 2d at 937, and 
therefore permitted Liberty, as contemplated by the 
Commission's Rules, 47 CFR 73.684(f), see also Tot 
Industries, Inc., 12 Pike & Pischer R.R. 453 (1960), to 
submit a detailed supplementary showing to demonstrate 


that there would be no actual overlap between the two 


——— 


Grade B contours. Although Medford Printing submitted 
apenas 


evidence demonstrating the potential for error in Liberty's 
showing, it did not introduce any evidence of its own based 
on the terrain involved. The examiner accepted Liberty's 
diffraction calculations based on Technical Note 101 


47 Section 73.064 provides, inter alia, for the filing of 
supplementary engineering showings in areas of mountainous 
terrain, such as exist between Eugene and Medford, 
Oregon. See 47 CFR. 73.684 (f). 
24 ee Appendix B attached hereto. This overlap, covering 
71.5 sq. miles, represented 1.1% of KEZI-TV's Grade B 
contour and 1.9% of Liberty's Gold Hill station contour, 
and included 1,133 persons. 18 F.C.C. 2d at 939. 


6 
(revised January 1, 1967) 2 stating: 


"25. The terrain-limited study will be 
preferred. It is not disputed that the 
terrain involved is extremely rugged. 

In such circumstances the rules themselves” 
recognize that the usual prediction method 
which is set forth therein is likely to 

be undependable, and recommend the use 

of supplementary studies. The tech- 
niques employed here for ‘he supplementary 
study have a valid theoretical base and 
conform to sound engineering practices. 
They are calculated to yield a reasonably 
accurate prediction. Moreover, the results 
are not unexpected. Television signals 
are materially affected by adverse terrain, | 

and it is to fa aaeieipated that propagation| 
will be less satisfactory in the mountains 

of Oregon than on one of the Nation's plains 

or plateaus. It is found that there will 

be no overlap between the grade B contours 

of station KEZI-TV and the instant[Gold Hill] 
proposal" (emphasis added). 18 F.C.C. 2d at) 939. 


Indeed, Liberty's evidence supported the conclusion 
that "there would be a separation of some 20 miles 


between the two contours." Ibid. Medford Printing 


§ 7 "Transmission Loss Predictions for Topospheric 
ommunications Circuits," by P.L. Rice, A.G. Langley, 


K.A. Norton and A.P. B ished by the United 
States Department of i i ational Bureau 
of Standards. The exam in his opinion set forth 


| 
in detail the precise methodology of Liberty's 

engineering study. See 18 F.C.C. 2d at 937-939. | 
Liberty's study included the use of 8 diffraction | 
| 


radials; 4 stub radials and extensive terrain profile | 
data. ; 
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@id not except to the denial of its application. 
However, Oregon appealed to the Review Board, 


relying on Medford Printing's rebuttal engineering data. 


Oregon filed exceptions to the examiner's decision 


concerning, inter alia, his resolution of the overlap 
issue. In view of the fact that Medford Printing's 
engineer (upon whom Oregon relied in filing its 
exceptions) made no diffraction calculations of his 

own, and did not calculate whether his signal strength 
tabulations were lower than Grade B, 18 F.C.C. 2d at 
926- 927, and that there was no precedent for precluding 
consideration of terrain-limited studies, 18 F.C.C. 2d 
at 928, the Review Board held that the examiner properly 
accepted Liberty's terrain-limited computations. 


"The specific showing made by [Liberty] 
conforms with recognized standards of 
good engineering practice and applicable 
Commission rules. Liberty utilized a total 
of 12 radials in computing its proposed 
contours. While it is true that if a 
greater number of closely spaced radials 
were used, the applicant's contours would 
be more accurately depicted; it is none- 
theless clear that further calculations 
are not required when an applicant uses 
the regular method of depicting contours. 
(See rule 73.684.) In the Board's view, 


— 7 = 


the same standard should be applied to an 
applicant's supplemental calculations. 
Furthermore, since Liberty's 12 radials 
are dispersed over four quadrants, the 
contours depicted by the supplemental 
showing adequately reflect the proposed 
service contours. Oregon, which failed to | 
establish that more radials are required 

to enhance accuracy, sw rts its exceptions ~ 
in this respect only by conjecture. In 
addition, 1t appears that the use of the y 
computations found in "Technical Note 101" 
are appropriate for both signal strength 
and contour calculations. *** The Board is 
of the view that if the diffraction method 
is acceptable in determining signal 
strength at @ point, it is also acceptable 
for finding the location of contours 
(emphasis added). 18 F.C.C. 2d at 927. 


Oregon filed an application for review. 
Liberty opposed it while stating that it intended to 


move its site to Mount Ashland and to file a modification 


application as expeditiously as possible. On December 
3, 1969, the Commission denied Oregon's application for 


review of the Board's decision._/ 
7/7 The Commission stated in a footnote that 

". . . No endorsement of the methods describe 
in Technical Note 101 should be inferred for 
resolving such questions as those described 

in Docket No. 17681 until such methods have 

been properly introduced in Docket Records 

still pending, dealing with propagation curves 

and methods of determining service coverage, 

or in new proceedings." Libert Television, 

et al., Order, released Dec r2, ? 

F.C.c. 69-1306. 
While Oregon attaches some significance to this statement 
(Br., p- 5), it is clear that the Commission was merely 
attempting by its statement to foreclose any implication 
of prejudgment on the methods being considered in rule- 
making proceedings for determining service coverage. 
See, e.g., WATR, Inc., 28 F.C.C. 2a 501, 503 (Rev. eG 1971). 


8 - 

Thereafter, Oregon filed a petition for rehearing 
alleging that Liberty had no intent to construct at Gold 
Hill and therefore its permit was a nullity, but that 
in any event a hearing was required to determine any 
overlap issue raised by the Mount Ashland proposal. On 
February 26, 1970, the Commission denied the petition 
concluding that Liberty had not concealed its intention 
to move its proposed site to Mount Ashland, Medford 
Printing's proposed site,——/ and that an analysis of any 


overlap issue raised would be premature since Lidert 's 


Commission at that point. See 21 F.C.C. 2d 601. 


—————————————————. 


Appeal No. 71-1292. 

Liberty's site change application, (now station 
KSYS-TV) was granted on December 14, 1970, 26 F.C.C. 
2a 760 (1970) (J3-A. 32-36), and is the basis for appeal 
no. 71-1292. Liberty proposed to change its station site from 
Gold Hill to Mount Ashland, approximately 28 miles southeast 
of the original site. Its proposal included lowering 
the ERP from 316 kw. to 131.8 kw. and increasing its 


antenna height above average terrain from 712 (directional) 


—— 
8/ AS indicated before, in its opposition to Oregon's 
application for review, Liberty attached an affidavit 
expressing an intent to file such a modification 
application as expéditiously as possible. 21 F.C.C. 
2d at 602-603. 
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to 3341 (non-directional) feet. —/ 

In opposing Liberty's modification application, 
Oregon alleged, inter alia, that Liberty's terrain-limited 
engineering calculations were inaccurate and that a perions 
overlap issue existed.” Specifically, Oregon contended 
that since Liberty “admitted” that it would be possible 
under line-of-sight conditions to receive the signals of : 


—~ 
both KEZI-TV and the proposed Mount Ashland station at the 


top of Diamond Peak (8744) and Groundhog Mountain (6170), > ora 
| 
| 
| 


there is an actual overlap between the two stations in 


r Z 


ough Liberty agreed that under line-of-sight 


violation of Section 73. 636 (a) (1). 


oe 


conditions both signals would be received at the top of 


Diamond Peak it asserted that that was meaningless since 
C the nearest trails do not reach the top. y ! 


(J.A. 92, n. 2 )- Liberty did not 


97 As a result of these changes Liberty's sa site an 

opera’ antia similar to by 

: unt AShland site with an ERP of 
132-kews—at—aheight of 3,328 feet above average terrain. A 
comparison of increased service is as follows: 

Gold Hill Mount Ashland 
Population Area (Sq. Mi.) popu Area (Sq. Mi.) 
Grade A ’ 1,756 5,681 
Grade B 85,354 3,649 128, 646 10,061 
Grey Area 10,097 436 15,094 1,869 | 
The Mount Ashland site will provide a second service to 
15,094 persons within the substantial grey area | 
ToRy—t0}—#heSrade-B_gain_area_is-principes ht 00 
Te south of Medford, 1-€-,- Klamath County (pop. 47 475: 5,970 

mi.), where Oregon operates R (J.A. 41-43) - 
107 It also allege = SS not financially | 
qualified to construct and operate as = and that 
Liberty had_no nterests, 
and tastes of reg oes no 
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agree| that there was line-of-sight intersection at the 
top of Groundhog Mountain since line-of-sight for KSYS- 
TV fell 1000 feet below the top. (J.-A. 93). (Based on 
this,' Liberty argued there was no actual overlap but 
that in any event a waiver would be warranted.) 

The Commission found that Oregon had failed to 
raise’! any questions concerning the accuracy of Liberty's 


terrain-limited calculations which would warrant further 


hearings and that a waiver of Section 73.636(a) (1) would, 
in any event, be in the public interest. 


There is no inconsistency in the fact that 
signals from both station KEZI-TV and the 
proposed Medford station could be received 
on isolated mountain tops such as Diamond 
Peak. Given a sufficiently tall receiving 
antenna, it is possible to receive television 
signals [even] at points considerably beyond 
their predicted Grade B contours. Moreover, 
the peaks in question are 
Coecaae tance and are located within the 
Willamette National Forest, a wilderness 

L at 
even if there were overlap in this region, 
a ex oO ction e 
Commission*’s rules would be ap’ e_in 
1 ac a erty would bring 
a-thira Station to the city of Méaford and 
an ional terrain-limite rade 
service to 126,646 persons, 15,094 of whom 


receive only onesuch service at the present 
time. Southern Oregon Broadcastin ompany , 
~~ 9 F7C.cT 2d 241 RL 26 F.C.c. od at beo. 


The Commission denied Oregon's petition for - 
reconsideration on March 22, 1971, 28 F.C.C. 2d 50, (J.A. 
37-39), on the ground, inter alia, that even if signals 


from ‘Stations KEZI-TV and KSYS-TV could be received at levels 


-ll- 
ranging from two to three thousand feet below Diamond 


Peak and Groundhog Mountain, 
". . . Oregon is still not entitled to a 
hearing in this matter in light of the fact 
that even if the terrain-limited contours of 
stations KSYS and KEZI-TV would overlap in | 
certain areas to the northeast of Medford, _ 
these areas are vi ly unimhabited, so | 
that any such ove t be considered to | 
be de minimis and would warrant a waiver of | 


section 73.636 (a) (1)._*/ 


*¥7 Diamond Peak is part of the Mount Jefferson 
Wilderness Area and is therefore administered 
under the texms of the National Wilderness -= 
78 Stat. 890 (1964), 16 U.S.C. 1131, in such 
a manner as to preserve it as wilderness. | 
The Act defines wilderness as ". . . an area 
where the earth and its community of life _ 
are untrammeled by man, where man himself is 
a visitor who does not remain . . . an area 
of undeveloped Federal land retaining its 
primeval character and influence, without | 
permanent improvements or human habitation 
- - -" 28 F.C.C. 2d at Sl. 


In short, even accepting as true Oregon's contention, | 


the Commission concluded that no public interest consi- 

derations militating against a grant had been raised. | 
Thereafter Oregon filed appeal no. 71-1292, 

By this consolidated appeal Oregon requests this Court 

(1) to set aside the Commission's Memorandum Opinion ana 

order (26 F.C.C. 2a 760) (J-A. 32-36) granting Liberty's 

application for a modification of its construction permit and (2) 


to remand the case to the Commission for a hearing "to 


determine whether a grant of the application would be 


consistent with §73.636(a) (1) of the Commission's rules." 


(Br., Pp. 17). 


—s2h— 


ARGUMENT 


TEE COMMISSION GRANT OF LIBERTY'S MODIFICATION 
APPLICATION WITHOUT A HEARING WAS A PROPER EXER- 
CISE OF DISCRETION SINCE A WAIVER OF SECTION 
73.636(a) (1) OF THE COMMISSION'S RULES WAS PLAINLY 
IN THE PUBLIC INTEREST, AND NO OTHER IMPEDIMENT TO 
A_GRANT EXISTED. 


There is no dispute that before the Commission 
may grant, without a hearing, an application of the type 


’ involved in this proceeding, it must find that no substan- 


‘ ct 
tial material question of fact was presented and that a 
ST SY nS ok SN ee 


grant'of the application would be in ic i r 


canyenience and necessity. 47 U.S.C. 309(d) (2) and (e). 
In the context of this appeal, Oreqon admits that 
Section 73.636(a) (1) of the Commission's rules, 47 CPR 
73.636(a) (1),stands as the only possible impediment toa 
grant of Liberty's application. If found applicable, i.e., 
an overlap in Grade B contours between KSYS-TV and KEZI- 
TV is shown, that provision would prohibit the authori- 
zation of Liberty's new Station KSYS-TV on Mount Ashland, 
unless a waiver were granted consistent with the public 
nas ieee a 

By promulgating Section 73.636 (a) (1), 


the Commission sought to promote "maximum 
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diversification of program and service viewpoints and | 


- « «, to prevent undue concentration of economic power 


5s As 1964 Multiple Ownership. Rules Revised, Docket. 
No.14711, 2 Pike & Fischer R.R.2d 1588, 1591, petitions 


for reconsideration granted in part and denied in part, 


3 Pike & Fischer R.R.2d 1554 (1964). | 
The concept embodied in the rules is 

not complex: When two stations in the 
same broadcast service are close enough 
together so that a substantial number 

of people can receive both, it is highly 
desirable to have the stations owned by 
different people. This objective flows 
logically from two basic principles under- 
lying the multiple ownership rules. 
First, in a system of broadcasting based 
upon free competition, . . . it is more 
reasonable to assume that stations 

owned by different people will compete 

with each other, for the same audience 
and advertisers, than stations under 

the control of a single person or group. 
Second, the greater the diversity of 
ownership in a particular area, the less 
chance there is that a single person or 
group can have "an inordinate effect, 

in a political, editorial, or similar 
programming—sense;—on pubtic opinion 

at the regional tever.” . . . (Loot- 
notes—ombtted) (emphasis added). 2 

Pike & Fischer R.R. 2€ at 1591-1592. 


By virtue of the 1964 revision, the Commission translated 


the "Substantially the same area" concept of overlap, 


which appeared in the prior rule, 47 CFR 3.636 (a) (1) 


A i 


——— 
(Rev. 1953), into a fixed suancace based, inter alia, on 
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iy 
Grade B contours. 


In the Commission document underlying the 
fixed overlap rule, the Commission responded to a 
number of hypothetical situations offered to show that 
the rule, in certain circumstances, “might be unrealistic." 
The Commission stated that it would scrutinize such 
Situations "upon requests for waiver of the [overlap] 
rule." (footnote omitted). 2 Pike & Fischer, R.R.2d at 
1602. See United States v. Storer Broadcasting Co., 
351 U.S. 192, 205 (1956); NBC v. United States, 319 U.S. 


190,'225 (1943). See also Denial in Part of Petitions 


For Reconsideration of the 1964 Multiple Ownership Rules, 


3 Pike & Fischer, R.R.2d 1554, 1560,where the Commission 
stressed that by enacting the overlap rule it did not 
foreclose “consideration [as] to the existence of 
special circumstances if waivers [were] requested." 


(footnote omitted.) See 47 CPR 1.3. 


ii7 The Grade B contour for Station KSYS-TV defines an 


area at the perimeter of which the field intensity of 
KSYS-TV’s signal may be expected to exceed 56 dbu (for 
Channel 8; as KEZI-TV is a Channel 9 station, the same 
56 dbu value would apply to its signal for measuring 
Grade B) providing an acceptable signal off the air to 
the medianobserver for 90% of the time at the best 50% of 
the receiver locations. See Clarksburg Publishing Co. v. 
P.C.C., 96 U.S. App. D.C. 211, 215-216, n. 12, 225 F.2a 
511, 515-516, n. 12 (1956); Wheeling Antenna Company v. 
United States, 391 F.2d 181 (4th Cir. 1568). See ates 
47 CPR 73.6005 


= and 737.685. 


Overlap Existed Between KEZI-TV 
And KSYS-TV. 


In its brief, Oregon states (Br., p. 16) that 
the Commission has conceded overlap between the terrain- 
limited Grade B contours of Stations KEZI-TV and KSYS-TV. . 


On the contrary, after accepting as accurate Liberty's | 


terrain-limited calculations which showed a Renerationl 
of 10 miles between contours, the Commission concluded | 
that Oregon's "current petition fails to raise any 

questions which would warrant further hearings on the 


subject." 28 F.C.C. 2d at 762. 


There is no disagreement that based _on no 2 


prediction methods (47 CFR 73.684) there is an averlap 
ee 
between the Grade B contour of KEZI-TV and KSYS-IV. | 


However, section 73.684(f) of the Commission's rules, 

47 CFR 73.684(£), provides inter alia, that "a supple- 
mental showing may be made concerning the[se] contour 
distances by other means," (emphasis added) where “the 
prediction method lof calculating contours] may indicate 
contour distances that are different from what may be 


expected in practice" because of rugged intervening 


terrain, such as exists between KEZI-TV and KSYS-TV. 
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As contemplated by this provision, Liberty 
filed extensive and detailed engineering studies at 
the hearing depicting the terrain-limited Grade B 
contours of KEZI-TV, the proposed Gold Hill station 
and Medford Printing's proposed station on Mount 
Ashland. (KSYS-TV located at Mount Ashland has ERP and 
antenna height specifications substantially identical 
to, those proposed by Medford Printing.) Although 
Medford Printing alleged that Liberty's showings were 
inaccurate with respect to the KEZI-TV and Gold Hill 
calculations, it did not make any computations to 
support its allegations nor introduce any evidence of 
its own based on the terrain involved. 18 F.C.C. 2d 
at 926-927; 944-945. Oregon which was also objecting 
to Liberty's methodology "failed to establish that 
more radials were required to enhance accuracy. . 


18 F.C.C. 2d at 927. Hence, Liberty's terrain-limited 


methodology was accepted as conforming with recognized 


standards of good engineering practice and applicable 


Commission rules. 18 F.C.C. at 927, 939. 


With its modification application, Liberty 
incorporated by reference the Commission accepted KEZI- 
TV and Mount Ashland terrain-limited Grade B contour 
showings (substantially identical to those of KSYS-TV) 


submitted at the earlier hearina. 


Ss) = 


These showings demonstrated that there was no overlap 


at all but, on the contrary, that at the closest 


point there was a separation between the Grade B con- 


| 
tours of KEZI-TV and KSYS-TV of approximately 10 miles.22/ 


(J.A. 45) Oregon submitted with its Petition to Deny, 
| 
a single engineering contention that "on certain radials" 


under line-of-sight conditions, the signals of KEZI-TV 
and KSYS-TV reach the tops of two generally inaccessible 
and ‘uninhabited mountains, Diamond Peak (8744) and 
Groundhog Mountain (6170). (J.A. 51) From this oregon 


argued that "positive overlap" had been shown “raising 
\_— IE _- ~ a —— $$ 7 
serious questions." In opposing Oregon's petition, 
| 
Liberty recognized the existence of line-of-sight trans- 


mission to the top of Diamond Peak ,22/ but was unable. 
to understand that "[i]solated islands of Grade B signal 
along ridge tops, or mountain peaks have [any] meaning 
in this country," for "the population generally lives | 
in the valleys and few, if any, residences [can be] seen 
on the ridges and peaks. (citation omitted) ." (J.A. 65) 


127 At Roseburg, Oregon, the only area with a significant 
population, the separation is approximately 16 miles.) 
(J.A. 45) ! 
=A It conceded that both stations could be received at 
e top of Diamond Peak (7,100-7,600), but stressed that 
this was meaningless since the nearest trails reach only 
to the 6,600 foot elevation south of the peak and to the 
5,900 foot level west of the peak. (J.A. 91-92) ! 
As for Groundhog Mountain, since line-of-sight from 
KSYS-TV is 1000 feet below the top of the mountain, there 
is no "overlap" even under Oregon's concept. (J.A. 92) 
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Rather than attacking Liberty's initially filed 
terrain-limited showings, Oregon argues (Br., p. 15) 
that when Liberty revised its terrain-limited contour 
calculations (these were submitted in opposition to 
Oregon's petition to deny) Liberty's “new estimates. . . 
[€id] not conform with applicable Commission rules, 
the methods described in Technical Note 101 or recognized 
standards of good engineering practice." Oregon submitted 


no facts which would support this contention. Suffice 


it to say that Oregon's challenge, even if it were 
resolved in its favor, is irrelevant to the disposition 
of this case since Liberty's revised calculations 


actually showed a greater, rather than lesser, separation 


between Grade B contours. Moreover, Oregon did not 


show how Liberty's terrain-limited calculations, submitted 
—— 


either at the hearing or with its original application 


for modification, were inaccurate or unfair. Indeed, 


ee” 


Broadcasting Co., 9 F.C.C. 2d 241 (1967). Moreover, the 
Commission has accepted the terrain-limited technique 
for determining actual contours in other cases, see, e€-g., 


Central Coast Television, 14 F.C.C. 2d 985 (Review Board, 
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1968), review denied, F.C.C. 69-614, released June 9, 
1969. The hearing examiner, after an exhaustive hearing 
at which Oregon by its own admission actively participated, 
found Liberty's methodology to conform with "recognized 


standards of good engineering practice and applicable 


| 
Commission rules." Liberty Television, et ula supra, | 
18 F.C.C. 2d at 927. | 


| 
In accepting Oregon's line-of-sight showings | 
at face value, the Commission stated that "[t]Jhere is no 


inconsistency in the fact that signals from [KEZI-TV and 


KSYS-TV] could be received on isolated mountain tops such 


as Diamond Peak. Given a sufficiently tall receiving 
antenna, it is possible to receive television signals 
[even] at points considerably beyond their predicted 
Grade B contours." Liberty Television, et al., supra, 


26 F.C.C.2d at 762. The fact of two abberational terrain 


characteristics is plainly not enough to undermine Liberty's 


showings and does not cast doubt on the high statistical 
| 


probability that Liberty's terrain-limited methods were 
accurate. Significantly, the Commission's rules expressly 
| 


take into account that .. . "a mountain ridge may indicate 
: ee 
the practical limit of service although the prediction) 
method may indicate otherwise." 47 CFR 73.684(f). 
—— 
Conversely, where line-of-sight conditions prevail, at 


high elevations, a television signal should be received 
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outside the Grade B contour as computed. In this highly 
technical field the Commission's engineering expertise 
in constructing and applying the overlap rule is, we 
submit, entitled to great weight, see Interstate Broad- 
casting Co. v. F.C.C., 105 U.S. App. D.C. 224, 265 F.2d 
598 (1959), particularly where, as here, Oregon has 


participated fully in all proceedings. 


_B. Assuming Arguendo Overlap, Th ord 


Su rts The Finding That RMeieee Of 
The Rule Would Be In The Pubtre_rnterest. 
Sa 
Throughout its brief, Oregon suggests that the 


fixed overlap rule is immutably enforceable when found 
aa apa 
applicable on its face, not to be waived where any over- 


lap is shown to exist. At the least,this suggestion is 
antithetical to the notion that "a rule is more likely 
, to be undercut if it does not in some way take into 
account consideration of hardship, equity or more 
pettect ive implementation of overall policy, considerations 
|that [the Commission] cannot realistically ignore. . .." 
WAIT Radio v. F.C.C., 135 U.S. App. D.C. 317, 323, 418 
| p.2a 1153, 1159 (1969). 
in adopting the fixed overlap rule, the 
Commission did not intend to "relieve itIself] of [the] 


obligation to seek out the ‘public interest‘ in 


particular individualized cases." 135 U.S. App. D.C. 


at 321, 418 F.2d at 1157. As indicated before, the 


Sey = 


Commission expressly noted that 2 circumstances 


would be scrutinized upon waiver ry requests. (This brief, 
Ao A 


supra, p- 14). Moreover, the Commission was not unaware 
of the principle that a rule, "deemed valid because its 


overall objectives are in the public interest, may not 


———— eee 
be in the 'public interest’ if extended to an applicant 


who proposes a new service that will not undermine the _ 


policy served by the rule. . .." 135 U.S. App. D.C. at 
321, 418 F.2d at 1157. | 
In its pleadings before the Commission, Liberty 
argued in the alternative that even assuming arguendo | 
the overlap rule were deemed to apply, a waiver of the 
rule would affirmatively serve the public interest, | 
convenience and necessity. (J.-A. 61-62) It set forth. 


three factors whose existence and significance remained 


uncontested before the Commission and indeed d now before 
ge Pe ae ee 
this Court. These factors weighed heavily in favor of 


a waiver. 
iy, C Acs’) Liberty stated that 43,000 more persons 
would be served by the Mount Ashland station than by the 
Gold Hill station. (J.A. 61) Seo of this noes! 
5,000 persons received only one other terrain-limited 
Grade B signal (KMED-IV). (J.A. 61) Third? Channel 8 
which is assigned to Medford, will, if located in Mount 
Ashland, achieve a competitive parity with the other 
maximum facility Medford stations (ROBEY? RMED-1V) » A 


thereby promoting salutary competition. (J.A. 61) 


ee 


=D 


The Commission accepted as true Oregon's 
allegedly countervailing contention that KEZI-TV and 
KSYS-TV"s signals reach two mountain peaks but concluded 
that the significance was de minimus and did not outweigh 
the three substantial factors balancing in favor of a 
waiver of the overlap rule. It is undisputed that the 
mountain areas are part of the rugged Cascade Yange and 
are located in a wilderness area, generally inaccessible 
and uninhabited. 26 P.C.C.2d at 762; 28 P.C.C.2d at 51. 
It is clear from this that since no Significant number 
of persons were shown to reside within any overlap area, 
the purpose for the rule ceased to exist and no useful 
purpose would be fostered by applying it. 

Moreover, a grant of the waiver and of Liberty's 
application would affirmatively promote, rather than 
impede, the enlargement of local self-expression by 
providing another local and competing outlet in the 


Medford area against which Oregon and others must compete. 


This increased competition from a new source in the Medford 


area will insure “the widest possible dissemination of 
information from diverse and antagonistic sources [which] 
is essential to the welfare of the public." Associated 


Press v. United States, 326 U.S. 1, 20 (1945). 


. . [A] waiver of section 73.636 (a) (1) 
of the Commission's rules would be 
appropriate in light of the fact that Liberty 
wouleivr ins aa ee of 
Medford and an additional terrain-limited 
Grade B service to 128,646 persons, 15,094 
ve only one such service at 


micgstin 


ae 9 F.C. Cc. 2 “Tibert 
Television, et al., supra, 26 F.C.C.- 2d 
at 762. 


It is clear from this that the waiver was justified and 


is supported by substantial evidence in the record. 


nl 


ST 
Hence, the Commission's grant of Liberty" s application, 


in the circumstances, was a proper exercise of discretion. 
ee 


This result is fully consistent with Commission 


and judicial precedent. For example, in the case of 


Southern Oregon Broadcasting Co., supra, Southern, 
appellant by another name in this appeal, sought a 


waiver of Section 73.636(a) (1) to move its Station 
KTVM (now KOBI) from Gold Hill to King Mountain (30 
miles northwest of Medford). Liberty opposed the sppit= 
cation alleging that overlap existed between three 
stations owned by Southern. The Commission waived 
the rule finding that although there would be some 
overlap between KTVM and KOTI “it cannot be substantia 
because of the extreme terrain conditions" to the | 


south of Medford and that a grant of the application 
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would serve the public interest, convenience and necessity 
since inter alia, ". . . a grant of the application would 
result in a second off-the-air service to substantial 
areas and populations.” 9 F.C.C. 2a at 244. See WIBF 
Broadcasting Co., 16 Pike & Fischer R.R. 2a 263 (1969); 
KMSO-TV, Inc., ll Pike & Fischer R.R. 2a 1147 (1967); 
Herald Publishing Co., 9 Pike & Fischer R.R. 2d 544 
(1967). 

Midwest Television, Inc., 1 F.C.C. 2d 1184, 
(Rev. Bd., 1965), upon which Oregon relies (Br., pp. ll- 


12), is not inconsistent in any way with the Commission's 


disposition of Liberty's waiver request. The Midwest 


case and the instant one are at opposite ends factually. 
In Midwest, as distinguished from this case, there was 
substantial Grade B overlap between the proposed station 
and the’ commonly owned station encompassing 78% of the 
total population and 65% of the total area within the 


estimated Grade B contour of the proposed station.=4/ 


See Clarksburg Publishing Co. v- F.C-C-, supra- 


147 Unlike in the iumstant case, the Commission in 
Southern Oregon was unable to conclude, on the engineering 
Showings ore it, that there was no overlap. The 
Commission did find however a de minimus overlap. 

Here the Commission expressly Stated that line-of-sight 
intersection of television signals does not necessarily 
constitute contour overlap. Liberty Television, et al., 
18 F.C.C.° 2d at 928. 


— yi = 
In view of this, the Commission stated: 


"It is clear, therefore, that the Commission's 
objectives in enacting the fixed overlap rule 
(such as diversity of programming and a preven- 
tion of concentration of control) must be 
offset by a compelling public need which 

shows that the application of the rule would) 
be inappropriate and a waiver warranted. 
Midwest's allegations, even if true, fail to| 
meet the burden of such a threshold showing. 
That Springfield is presently served by two 
UHF stations, one of which is local, and a 

VHF station is unquestioned. Midwest's 
proposed station would provide a stronger 
Signal to Springfield than does WCIA at present, 
but its programming is admittedly duplicative 
of WICA's to a large extent. The allegation 
that channel 49 would not be utilized otherwise 
is general and conclusionary and others, who 
do not violate the grade B overlap rules, may 
be willing to assume the alleged financial 
risk." 1 F.C.C. 2d at 1187. 


Certainly, the combined factors weighing against a 
waiver in the Midwest case are not present here. 


The Commission's analysis is also consistent 


with judicial precedent. See, e-g., Interstate Broadcast- 
———————— Se 
ing Co., Inc. v. F.C.C., supra. In addition, Oregon's 


reliance on Hudson Valley Broadcasting Corp. v. F.C.CL, 

116 U.S. App. D.C. 1,320 F.2d 723 (1965), is misplaced. 
| 

Factually, that case represented a situation where a | 


station, if permitted to increase its transmitter power to 


the 1,000 watt maximum power permitted to the Class IV 
stations, would increase its overlap with a commonly owned 
station from 210 sq. miles containing 40,181 persons to 570 


sq. miles with 80,646 persons, thereby approximately | 


doubling the overlap. In granting the waiver request 


- 26 - 

without a hearing, the Commission rested its determination 
solely on the 1958 policy of encouraging all Class IV 
stations to increase transmitter power to the maximum 
permissible==/ which the court regarded as subordinate 

to the Commission's multiple ownership policy. It is 
clear that in the instant case the Commission's findings 
that the policy considerations underlying the overlap 


rule would not be furthered by a strict application of 


= 

the rule and that superior policy considerations, i.e., 
a a 
salutory competition, Associated Press v. United States, 
supra; cf. Carroll Broadcasting Co. v- F.C.C., 103 U.S. 
App. D.C. 346, 285 F.2d 440 (1958), justified a waiver 


of the rule fully consistent with the public interest. 


157 Power Limitation of Class IV Stations, 17 Pike & 
Pischer R-R. 1541 (1958). 
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CONCLUSION 
Based on the foregoing, the Commission's 
decision granting Liberty's construction permit modifi 
tion and denying Oregon's petition to deny should be 
affirmed; and Oregon's appeal no. 23,834 should be 
dismissed as moot. 
Respectfully submitted, 


RICHARD E. WILEY, 
General Counsel, 


JOHN H. CONLIN, | 
Associate General Counsel, 


RICHARD R. ZARAGOZA, 
Counsel. 


Federal Communications Commission 
Washington, D.C. 20554 


September 22, 1971. 
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§73636 Multiple ownership. - 

(a) No license for a television broadcast station 
shall be granted to any party (including all parties 
under common contro!) if: 

(1) Such party directly or indirectly owns, operates, 
or controls: one or more television broadcast stations 
and the grant of such license will result in any overiap 
of the Grade B contours of the existing and proposed 
stations, computed in accordance with § 73.684: or one 
or more standard broadcast stations and the grant of 
such license will result in the Grade A contour of the 
proposed station, computed in accordance with § 73.684, 
encompassing the entire community of license of one 
of the standard broadcast stations, or will result in the 
predicted or measured 2 mv/m groundware contour(s) 
of the standard broadcast station(s), computed in ac- 
cordance with § 73.183 or § 73.186, encompassing the 
entire community of license of the proposed station; or 
one or more FM broadcast stations and the grant of 
such license will result in the Grade A contour of the 
proposed station, computed in accordance with § 73.684, 
encompassing the entire community of license of one of 
the FM broadcast stations, or will result in the pre- 
dicted 1 mv/m contour of the FM broadcast station(s), 
computed in accordance with § 73.3138, encompassing the 
entire community of license of the proposed station; or 

(2) Such party, or any stockholder, officer or di- 
rector of such party, directly or indirectly owns, 
operates, controls, or has any interest in, or is an 
officer or director of any other television broadcast 
station if the grant of such license would result in 
a concentration of cottrol of television broadcasting 
in a manner inconsistent with public interest, con- 
venience, or necessity. In determining whether there 
ts such a concentration of control, consideration will 
be given to the facts of each case with particular 
reference to such factors as the size, extent and 
location of area served, the number of people served, 
and the extent of other competitive service to the 
areas in question. The Commission, however, will in 
any event consider that there would be such & con- 
centration of control contrary to the public interest, 


convenience or vecessity for any party or any of its 
stockholders, officers or directors to have a direct or 
tedirect interest in. or be stockholders, officers. or 
irectors of. more than seren telerision broadcast 
stations, no more than five of which may be in the 
VRF band. 

(>) Paragraph (a)' of this section is not applicable 
to noncommercial educational stations. 

Nore 3: ‘The word “costrot™ as used herein te not Limited 
to majority stock ownership. Dat taclades actca) working coo 
trol in.whatever mancer | 


‘exercised. 
Norz 2: In applying the provisions of paragrapd (ad (1) of 
this section, partial {ax well as total) ownership Interests 


applying the 
this section to the stockholders of a 


= Is applyicg ' provisions of paragraphs (a) (1) 
and (2)(2) of this section to the stockboiders of a corpora- 


investment company. * 


Nore 6: In cases where record and beneficial ownership of 


FEDERAL COMMUNICATIONS COMMISSION 


$73.636 


voting stock of a corporate broadcast station licensee which 
bas more than SO Voting stockholders are not identical, ¢.g.. 
bank nominees holding stock as record owners for the dDenefit 
of mutual funds, brokerage bouses holding stock in street 
name for the benefit of customers, trusts holding stock as 
record owners for the benefit of designated parties, the party 
having the right to determine how the stock will be voted 
will be considered to own It for the purposes of these rules. 

Nore 7: Paragraph (a)(1) of this section will not be 
applied so as to require divestiture, by any licensee, of exist- 
ing facilities. Said paragraph will not apply to applications 
for assignment of license or transfer of contro! filed in accord- 
ance with §12.540(b) or §1.541(b) of this chapter, or to 
applications for assignment of license or transfer of contro} 
to heirs or legatees by will or intestacy if no new or increased 
overiap would be created between commonly owned. operated, 
or controlled television broadcast stations and if no new 
encompassment of communities proecrided in paragraph (a), 
{1) of this section as to commonly owned, operated, or con- 
trolled television broadcast stations and standard or FM 
Droadcast stations would result. Said paragraph will apply to 
all applications for new stations, to all other applications for 
assignment or transfer, and to all applications for major 
changes in existing stations except major changes that will 
result in orertap of contours of television broadcast stations 
with each other no greater than that already existing. (The 
resulting areas of overlap of contours of television broadcast 
stations with each other in such major change cases way 
consist partly or entirely of new terrain. However, if the 
population in the resulting overlap areas substantially exceeds 
that in the previously existing overlap areas, the Commission 
will not grant the application if It finds that to do so would 
be against the public interest, convenience, and necessity.) 
Said peragraph will not apply to major changes in UHF tele- 
vision broadcast stations authorized as of September 30, 1964, 
whicb will result in Grade B overlap with another television 
broadcast station that was commonly owned, operated, or 
controlled as of September 30, 1964; or to any application 
concerning a CHF television broadcast station which would 
result in the Grade A contour of the UBF station encompass- 
ing the entire community of leense of a commonly owned, 
operated, or controlled standard or FM broadcast station or 
which would result in the entire community of Meense of such 
UHP station being encompassed by the 2 mv/m or 1 mv/m 
contours of such standard or FM broadcast stations, respec- 
tively. Such UHF overlap or community encompassment cases 
will be bandied on a case-by-case basis tn order to determine 
whether common ownership, operation, or control of the sta- 
tions in question would be in the public interest. Commonly 
owned, operated, or controlled broadcast stations with over- 
lapping contours or witb community-encompassing contours 
prohibited by peragraph (a)(1) of this section may not be 


assigned or transferred to a single persoa, group, or entity, 
except as provided in this note. 

Nors 8: Paragraph (a)(1) of this section will not be ap- 
plied to cases involving television stations which are pri- 
marily “satellite” operations. Such cases will be considered 
on a case-by-case basis in order to determine whether common 
ownership, operation, or control of the stations in question 
would be in the public interest. Whether or sot a particular 
television broadcast station which does sot present a sub- 
stantial amount of locally originated programing is primarily 
& “satellite” operation will be determined on the facts of the 

case. An authorized and operating “satellite™ tele- 
vision station the Grade B contour of which overlaps that of 
& commonly owned, operated, or controlled “non-satellite” 
parent television station, or the Grade A contour of which 
completely excompasses the community of license of a com- 
monly owned, operated, or controlled standard or FM broaé- 
cast station, or the community of license of which ts com- 
pletely encompassed by the 2 mv/m contour of such a 
standard broadcast station, or the 1 mv/m contour of soch an 
FM broadcast station, may subsequently become a “aon-satel- 
Ite” station with local studios and locally originated pro- 
graming. However. such commonly owned, operated, or coa- 
trolled “non-satellite” television stations with Grade B over 
lap, or such commonly owned, operated. or controlled “non- 
satellite” television stations and standard or FM stations with 
the aforementioned community encompassment, may not be 
transferred or assigned to a single person, group, or entity 
except as provided in Note 7. . 


(Cg 73.686(a) (1) & Note & revised eff. $-9-71 ; TIT(68)- 
13] 


$73,683 Field intensity contours. 

(a) In the authorization of television broadcast sta- 
tions, two field intensity contours are considered. These 
are specified as Grade A and Grade B and indicate the 
approximate extent of coverage over average terrain in 
the absence of interference from other tejevision sta- 
tions. Under actval conditions, the true coverage may 
vary greatly from these estimates because the terrain 
over any specific path is expected to be different from 
the average terrain on which the field strength charts 
were based. The required field intensities, F(50,50), 
in decibels above one ruicrovolt per meter (dba) for the 
Grade A and Grade B contours are as follows: 


Nora: It abould be realized that the (50,50) curves 
when used for Channels 14-83 are not based on measured data 
at distances beyond about 30 miles. Theory would indicate 
that the field intensitics for Channels 14-S3 should decrease 
more rapidly with distance beyond the horizon than for Chan- 
nels 2-6, and moditication of the curves for Channels 14-83 
may be expected ns a risult of measurements to be made at 
a later date. For these reasons, the curves should be used 
with appreciation of their limitations in estimating levels of 
eld intensity. Further, the actual extent of service will uso- 
ally be lees than indicated by these estimates due to interfer- 
ence from other stations. Because of these factors, the pre- 
@icted field intensity contours give no assurance of service to 
any specific percentage of receiver locations within the dis- 
tances indicated. In licensing proceedings these variations 
‘will not be considered. 


(b) The field intensity contours provided for herein 
shall be considered for the following purposes only: 

(1) In the estimation of coverage resulting from the 
selection of a particular transmitter site by an appll- 
cant for a television station. 

(2) In connection with problems of coverage arising 
out of application of § 73.636. 

(3) In determining compliance with § 73.685(a) 
concerning the mini:num field intensity to be provided 
over the principal community to be served. 


$73.68 Prediction of coverage. 


(a) All predictions of coverage made pursuant to 
this section shall be made without regard to inter- 
ference and sha}! be made only on the basis of estimated 
field intensities. The peak power of the visual signal 
is used in making predictions of coverage. 

(b) Predictions of coverage shall be mhde only for 
the same purposes as relate to the use of feld intensity 
contours as specified in § 73.683(b). 

(ce) In predicting the distance to the field intensity 
contours, the F(50,50) field intensity charts (Figures 
9 and 10 of § 78.099) ‘shall be used. If the 50 percent 
field intensity is defined as that value exceeded for tit) 
percent of the time, these F'(50,50) charts give the esti- 
mated 50 percent field intensities exceeded at &O per- 
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cent of the locations in decibels abore one microrolt per 
meter. The charts are based on an effectire power of 
1 kilowatt radiated from 2 half-wave dipole in free 
space, which produces an unattenuated field strength at 
1 mile of about 10S db adore 1 microrolt per meter 
(137.6 millivolts per meter). To use the charts for other 
powers, the sliding scale associated with the charts 
should be trimmed and used 2s the ordinate scale. This 
Stiding scale is placed om the charts with the appro- 
priate gradation for power in line with the horizontal 
40 db line on the charts. The right edge of the scale is 
placed in line with the appropriate antenna height 
gradations, and the charts then become direct reading 
(in gv/m and in db above 1 sv¥/m) for this power and 
antenna height Where the antenna height is not one of 
these for which 2 scale is provided, the signal strength 


be used in lie of the sliding scale. 

(1) In predicting the distance to the Grade A and 
Grade B field intensity contours, the effective radiated 
power to be used is that radiated at the vertical angle 
corresponding to the depression angle between the 
transmitting antenna center of radiation and the radio 
horizon as determined individoally for each azimuthal 
direction concerned. The depression angie is based on 
the difference in elevation of the antenna center of 
radiation above the average terrain and the radio hori- 
zon, assuming a smooth spherical earth with a radius of 
5,280 miles, and shall be determined by the following 
equation: 


A,=0.0153VH 


Where: 

As is the depression angie in degrees. 

HT is the height in fect of the transmitting antenna 
radiation center above average terrain of the 2-10 
mile sector of the pertinent radial. 

Nors: It should be recognised that this formula is em- 
pirieally derived for the Mmsited purpose specified here. Its 
use for any other purpose may be inappropriate. 

In cases where the relative field intensity at the de- 
pression angie determined by the above formula is 90 


the Grade A and Grade B contours, the effective radi- 
ated power to be used shall be based on the appropriate 
antenna vertical plane radiation pattern for the azi- 
muthal direction concerned. 


Nore: Pursuant to amendment of § 73.684 by Report and 
Order, Docket 17253, effective May S, 1970, television station 
Meensees, permittees, and applicants will be subject to the 
following procedures, unless the requirements are postponed 
or changed by further order of the Commission : 

(a) On or before July 7, 1970, licensees and permittees of 
all operating commercial television broadcast stations, and 
applicants for new commercial television stations or changes 
im the facilities of existing commercial television stations 
whose applications were tendered before April 8, 1970, shall 
sabmit to the Commission a showing as to the location of 
their stations” or proposed stations’ predicted Grade A and 
Grade B contours, determined in accordance with § 73.684, as 
amended. This showing shall include maps showing these con- 
tours, except where stations or applicants have previously 
submitted material to the Commission containing such infor- 
mation and it ts found upon careful examination that the 
contour locations indicated therein would not change, on any 
radial, when the locations are determined under amended 
§ 73.684. In the latter cases, 2 sworn statement by a qualified 
engineer to this effect will satisfy this requirement and no 
contour maps need be submitted. 

(>) Noncommercial educational stations (those operating 
om reserved or unreserved channels) shall submit the show- 
ings menti.ned in paragraph (a) of this note with renewal 
applications due on or after July 1, 1970. Pending applicants 
for new or changed noncommercial educational facilities shall 
submit such showings on or before July 7, 1970. Permittees 
of such stations shall submit soch showings with their initial 
applications for license. “ 

(ce) In any case in which a question arises requiring deter- 
mination of the contour location of a particular existing or 
proposed station, the Commission may reqoire the licensee, 
permittee or applicant involved to file the materia] mentioned 
im paragraph (a) of this Note at an earlier date than the 
dates otherwise specified. 


(d@) The antenna height to be used with these charts 
fs the height of the radiation center of the antenna 
above the average terrain along the radial in question. 
In determining the average elevation of the terrain, 
the elevations between 2 and 10 miles from the an- 
tenna site are employed. Profile graphs shall be drawn 
for & radials beginning at the antenna site and ex- 
tending 10 miles therefrom. The radials should be 
drawn for each 45 degrees of azimuth starting with 
True North. At least one radial must include the 
principal community to be served even though such 
community may be more than 10 miles from the an- 
tenna site. However, in the event none of the evenly 
spaced radials include the principal community to be 
serveé and ove or more such radials are drawn in ad- 
dition to the 8 evenly spaced radials, such additional 
radials shall not be employed in computing the antenna 
height above average terrain. Where the 2 to 10 mile 
portion of a radial extends in whole or in part over 
large bodies of water as specified in paragraph (e) of 


RULES AND REGULATIONS 


this section or extends over foreign territory but the 
Grade B intensity contour encompasses land area 
within the United States beyond the 10 mile portion 
of the radial, the entire 2 to 10 mile portion of the 
radial shal] be included in the computation of an- 
tenna height above average terrain. However, where 
the Grade B contour does not so encompass United 
States land area and (1) the entire 2 to 10 mile por- 
tion of the radial extends over large bodies of water 
or foreign territory, such radial shall be completely 
omitted from the computation of antenna height above 
average terrain, and (2) where a part of the 2 to 10 
mile portion of a radial extends over large bodies of 
water or over foreign territory, only that part of the 
radial extending from the 2 mile sector to the outer- 
most portion of land area within the United States 
covered by the radial shall be employed in the com- 
putation of antenna height above average terrain. The 
profile graph for each radial should be plotted by con- 
tour intervals of from 40 to 100 feet and, where the 
data permits, at least 50 points of elevation (gener- 
ally uniformly spaced) should be used for each radial. 
In instances of very rugged terrain where the use of 
contour intervals of 100 feet would result in several 
points in a short distance, 200- or 400-foot contour 
intervals may be used for such distances. On the 
other hand, where the terrain is uniform or gently 
sloping the smallest contour interval indicated on the 
topographic map (see paragraph (g) of this section) 
should be used, although only relatively few points 
may be available. The profile graphs should indicate 
the topography accurately for each radial, and the 
graphs should be plotted with the distance in miles as 
the abscissa and the elevation in feet above mean sea 
level as the ordinate. The profile graphs should indi- 
cate the source of the topographical data employed. 
The graph should also show the elevation of the cen- 
ter of the radiating system. The graph may be plot- 
ted either on rectangular coordinate paper or on spe- 
cial paper which shows the curvature of the earth 
Tt {s not necessary to take the curvature of the earth 
into consideration in this procedure, as this factor is 
taken care of in the charts showing signal intensities. 
The average elevation of the &-mile distance between 
2 and 10 miles from the antenna site should then be 
determined from the profile graph for each radial. 
This may be obtained by averaging a large number of 
equally spaced points, by using a planimeter, or by 
obtaining the median elevation (that exceeded for 50 
percent of the distance) in sectors and averaging those 
values. 


Nors: The Commission will, upon a proper showing by 
an existing station that the application of this role will result 
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stations in question as determined by the Commission. 

(e) In instances where it is desired to determine 
the area in square miles within the! Grade A and 
Grade B field intensity contours, the area may be de- 
termined from the coverage map by 'planimeter or 
other approximate means: in computing such areas, 
exclude (1) areas beyond the borders/of the United 
States, and (2) large bodies of water, such as ocean 
Shes corse Se Nate 

vers. 

(£) In cases where the terrain in ope or more di- 
rections from the antenna site departs widely from 
the average elevation of the 2 to 10 mile sector, the 
prediction method may Indicate contour distances that 
are different from what may be expected in practice. 
For example, a mountain ridge may indicate the prac- 
tical limit of service although the prediction method 
may indicate otherwise. In such cases the prediction 
method should be followed, but a supp show- 
ing may be made concerning the contour distances as 
determined by other means. Such supplemental show- 
ing should describe the procedure and-should 


include sample calculations. Maps of predicted cov- 
erage should include both the coverage jas predicted by 


these should include the area obtained! by the regular 
prediction method and the area obtained by the sup- 
plemental method. In directions where the terrain is 
such that negative antenna heights of heights below 
100 feet for the 2 to 10 mile sector are obtained, a 
sapplemental showing of expected coverage must be 
included together with a description of the method 
employed in predicting such coverage. In special cases, 
the Commission may require additional information as 
to terrain and coverage. 

(g) In the preparation of the profile graphs previ- 
ously described, and in determining the location and 
height above sea level of the antenna’ site, the eleva- 
tion or contour intervals shall be taken from the United 
States Geological Survey Topographic Quadrangle 
Maps, United States Army Corps of Engineers maps 
or Tennessee Valley Authority maps, whichever is the 
latest, for all areas for which such maps are available. 
If such maps are not published for the area in ques- 
tion, the next best topographic information should be 
used. Topographic data may sometimes be obtained 
from State and municipal agencies. Data from Sec 
tional Aeronautical Charts (including bench marks) 
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or railroad depot elevations and highway elevations 
from road maps may be used where no better informa- 
tion ts available. In cases where limited topographic 
data is available, use may be made of an altimeter in 
a car driven along roads extending generally radially 
from the transmitter site. Ordinarily the Commission 
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g7asss ‘Transmitter location and antenna system. 

(a) The transmitter location shall be chosen so that, 
on the basis of the effective radiated power and ap- 
tenna height above average terrain employed, the fol- 
lowing minimum Seid intensity In decibels above one 
microvolt per meter (dba) will be provided over the 
extire principal community to be served: 


(b>) Location of the antenna at 2 point of high ele- 
vation Is necessary'to reduce to a minimum the shadow 
elect on propagation due to bills and buildings which 


the highest elevation available. To provide the best 
degree of service to an area, it is usually preferable 


may be given to the use of a directional antenna sys 


tem, although it is generally preferable to choose a 
site where a nondirectional antenna may be employed. 

(ce) In cases of questionable antenna locations it is 
desirable to conduct propagation tests to indicate the 
field intensity expected in the principal community to 
be served and in other areas, particularly where se 
vere shadow problems may be expected. In consider- 
ing applications proposing the use of such locations, 
the Commission may require site tests to be made. 
Such tests should be made in accordance with the 
measurement procedure in §73.696, and full data 
thereon must be supplied to the Commission. Test 
transmitters should employ an antenna having a height 
as close as possible to the proposed antenna height, 
using a balloon or other support if necessary and fea- 
sible. Information concerning the authorization of 
site tests may be obtained from the Commission upon 


request. 

(a) Present information is not sufficiently complete 
to establish “blanket areas” of television broadcast sta- 
tions. A “blanket area” is that area adjacent to a 
transmitter in which the reception of other stations is 
subject to interference due to the strong signal from 
this station. The authorization of station construc 
tion in areas where blanketing is found to be excessive 
will be on the basis that the applicant will assume 
fall responsibility for the adjustment of reasonable 
complaints arising from excessively strong signals of 
the applicant’s station or take other corrective action. 

(e) An antenna designed or altered to produce & 
noncircular radiation pattern in the horizontal plane is 
considered to be a directional antenna. Antennas pur- 
posely installed in such a manner as to result in the 
mechanical beam tilting of the major vertical radiation 
lobe are included in this category. Directional antennas 
may be employed for the purpose of improving service 
upon an appropriate showing of need. Stations operat- 
ing on Channels 2-13 will not be permitted to employ 
a directional antenna having a ratio of maximum to 
minimum radiation in the horizontal plane in excess 
of 10 decibels. Stations operating on Channels 14-838 
with transmitters delivering a peak visual power out- 
put of more than 1 kilowatt may employ directive trans- 
mitting antennas with a maximum to minimum radia- 
tion in the horizontal plane of not more than 15 dec- 
{oels, Stations operating on Channels 14-83 and em- 
ploying transmitters delivering a peak visual power 
outpot of 1 kilowatt or leas are not limited as to the 
ratio of maximum to minimum radiation. 

(f£) Applications proposing the use of directional 
antenna systems must be accompanied by the following: 

(1) Complete description of the proposed antenna 
system. 


(2) Orientation of array with respect to true north; 
time phasing of fields from elements (degrees leading 
or lagging) ; space phasing of elements (in feet and 
degrees) ; and ratio of fields from elements. Where 
mechanical beam tilt is intended, the amount of tilt 
in degrees of the antenna vertical axis and the orjenta- 
tion of the downward tilt with respect to true north 
shall be specified. 

(3) Horizontal and vertical plane radiation patterns 
showing the free space field intensity in millivoltx per 
meter at 1 mile and the effective radiated power, in 
dbk, for each direction. The method by which the radia- 
tion patterns were computed or measured shall be fully 
described, including formulas used, equipment em- 
ployed, sample calculations and tabulations of data. 
Sufficient vertical plane patterns shall be incladed to 
indicate clearly the radiation characteristics of the 
antenna above and below the horizontal plane. In cases 
where the angle at which the maximum vertical radia- 
tion varies with azimuth, a separate vertical radiation 
pattern shall be provided for each pertinent radial di- 
rection. The horizontal plane pattern shall be plotted 
on polar coordinate paper with reference to true north. 
The vertical planc patterns shall be plotted on rectangu- 
lar coordinate paper with reference to the horizontal 


plane. 

(4) Name, address, and qualifications of the engi- 
peer making the calculations. 

(g) Applications proposing the use of television 
broadcast antennas within 200 feet of other television 
broadcast antennas operating on 2 channel within 20 
percent in frequency of the proposed channel, or pro- 
posing the use of television broadcast antennas on 
Channels 5 or 6 within 200 feet of FM broadcast an- 
tennas, must include a showing as to the expected ef- 
fect, if any, of such proximate operation. 

(bh) Where simultaneous use of antennas or antenna 
structures is proposed, the following provisions shall 
apply: 

(1) In cases where {t Is proposed to use a tower of 
a standard broadcast station as a supporting structure 
for a television broadcast antenna, an appropriate ap- 
plication for changes In the radiating system of the 
standard broadcast station must de filed by the li- 
censee thereof. A formal application (FCC Form 301, 
or FCC Form 340 for a noncommercial educational 
station) will be required if the proposal involves sub- 
stantial change in the physical height or radiation 
characteristics of the standard dDroadcast antennas; 
otherwise an informal application will be acceptable. 
(In case of doubt, an {nformal application (letter) 
together with complete engineering data should be 
submitted.) An applicution may be required for other 


cinsses of stations when the tower is\ to be used in 
connection with a television station. | 

(2) When the proposed television antenna is to be 
mounted on a tower in the vicinity of 2 standard broad- 
cast directional array and it appears that the opera- 
tion of the directional antenna system may be affected. 
an engineering study must be filed with the television 
application concerning the effect of the television an- 
tenna on the directional pattern. Readjustment and 
field intensity measurements of the standard broadcast 
station may be required following construction of the 
television antenna. | 

(1) The provisions of Part 17 of this chapter shall 
govern the constraction, marking and require- 
ments of antenna structures used by television broad- 
cast stations. 1 
antenna and/or 


Commission. : 
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§ 73.686 Measurements for rule making purposes and 
upon request of the Commission, - 

(a) Except as provided for in $ 73.612, television 
broadcast stations shall not be protected against any 
type of interference or propagation leffect. Persons 
desiring to submit testimony, evidence, or data to the 
Commission for the purpose of showing that the tech- 
nical standards contained io this subpart do not prop- 
erly refiect any given types of Interference or propaga- 
tion effects may do so only in appropriate rule making 
proceedings to amend such technical ‘standards. Per- 
sons making ficld intensity measurements for formal 
submission to the Commission in rule making proceed- 
ings, or making such measurenients upon the request 
of the Commission, should comply with the procedure 
for making such measurements 8&3 outlined in the fol- 
lowing paragraphs of this section. | 

(b) Measurements made to determine field intensi- 
ties of telerision broadcast stations should be made 
with mobile equipment along roads which are as close 
and similar as possible to the radials showing topog- 
raphy which were submitted with the application for 
construction permit, Cluster and t measurements 
roay also be submitted, if accompanied by a complete 
showing of the procedures employed. Suitable meas- 
uring equipment and a continuous! recording device 

| 
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must be employed, the chart of which ts elther directly 
driven from the speedometer of the automobdile in 
which the equipment is mounted or so arranged that 
@istances and identifying landmarks can be readily 
noted. The measuring equipment must be calibrated 
against recognized standards of field intensity and so 
constructed that it wilt maintain an acceptable accu- 
racy of measurement while in motion or when station- 
ary. ‘The equipment should be so operated that the 
recorder chart can be calibrated directly tn Seld in- 
tensity in order to facilitate analysis of the chart. 


The receiving anteana must be horizontally polarized 


(ad) While making field intensity measurements 
either the viscal or the aural transmitter may be used. 


ized power. 
(e) After the measurements are completed, the re- 
corder chart should be divided into not less than 15 


poin 

used to determine the d' 

The distances obtained for each radial may then be 

plotted on the map of predicted coverage or op polar 

coordinate paper (excluding water areas, ete.) to de 

termine the service and interference areas of a station. 
(f) In certain cases the Compission may desire more 

tnformation or recordings and in these instances spe 

cia) instructions will be issued. 


- 
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(g) Data obtained in conjunction with field tnten- 
sity measurements shall be submitted to the Commis- 
sion in affidavit form In triplicate, incloding the fol- 
lowing: 

q) Map or maps showing the\goads or points where 
measurements were made, the service and/or inter- 
ference areas determined by the prediction method and 
by the measurements, and any unusual terrain char- 
acteristics existing in these areas. The maps, prefer- 
ably of a type showing topography in the area, should 
show the Grade A and Grade B field intensity contoars. 

(2) If a directional transmitting antenna is em- 
ployed, a diagram on polar coordinate paper showing 
the predicted free space field intensity in millivolts per 
meter at 1 mile in all directions. 

.(3) A fall description of the procedures and meth- 
ods employed, including the type of equipment, the 
method of installation and operation, and calibration 


(4) Complete data obtained during the survey, in- 
cluding calibration. (Only the original or one photo- 
static copy of the recording tapes, or representative 
samples, need be submitted.) 

(5) ‘Antenna system and power employed during the 
survey. 

(6) Name, address, and qualifications of the engi- 
neer or engineers making the measurements. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The questions presented by the instant appeals are as 
follows: 
(1) Whether the Grade B contours of commonly owned 
stations KEZI, Eugene, Oregon, and KSYS, Medford, 


Oregon, will overlap in contravention of the 


duopoly regulations of the Federal Communications 


Commission (47 C.F.R. §73.636(a)(1)); and 
If so, whether grounds exist for waiving the rules 


without evidentiary hearing. 


- 2 
COUNTERSTATEMENT OF THE CASE 


Introduction 

These appeals are the aftermath of a compa we tele- 
vision hearing for authority to construct and operate a new 
Ty station on Channel 8 at Meaford, Oregon. Intervenor, 
Liberty Television (KSYS) was the successful applicant ina 
three-party comparative hearing, in which Appellant, Oregon 
Broadcasting Company, participated as party intervenor on 
behalf of its Stations KOBI, Medford, and KOTI, Klamath 
Falls, Oregon. The other applicants in the proceeding were 
the Board of Higher Education of the State of oregon, which 
applied to use Channel 8 for a non-commercial station, and 
the Medford Printing Company, publisher of the conly daily 
newspaper in Medford and licensee of that community" s only 


full-time standard (AM) radio station. | 


The Board's application was dismissed during the hearing. 


Liberty's application was granted by the Hearing | Examiner over 


Medford Printing Company principally on grounds of superior 
integration of ownership with management and diversification 
of mass media (18 FCC 2d 933). Medford printing did not file 
exceptions to the Initial Decision and, consistent with FCC 
-procedures, its application was ultimately denied pursuant to 
47 C.F.R. §1.276(£)- Appellant aid except to the Examiner's 
aisposition of the proceeding; however, the Initial Decision 
was unanimously affirmed by the Review Board, the Commission's 


intermediate appellate authority (18 FCC 2d 924), and the 


=a 


Commission en banc declined to review the case (FCC 69-1306, 
recdn denied, 21 FCC 2a 601). Thereafter, the Commission 
granted Liberty's application to relocate its proposed trans- 
mitter site and specify the maximum technical facilities 
allowable under its Rules (26 FCC 2d 760, recdn denied, 28 
FCC 24a 50). 
The Proceedings Below 

Liberty Television is a joint venture comprised of two 
equal partners: Liberty Television, Inc., licensee of Tele- 
vision Station KEZI, Eugene, Cregon, and Siskiyou Broadcasters, 
Inc., a majority of whose stockholders reside in the Medford 
area. Absent waiver, the Commission's Rules prohibit overlap 
of the Grade B contours of commonly owned stations (47 C.F.R. 
cee ceets tp 2 Under the normal method of computing the 
strength of television signals, there would have been a slight 
overlap of the Grade B contours of KEZI, Eugene, and of KSYS, 


Liberty's proposed Medford station. However, in areas of 


rugged terrain, the Commission's Rules expressly contemplate 


that the normal 


"prediction method may indicate contour distances 
that are different from what may be expected in 
practice. For example, a mountain ridge may 
indicate the practical limit of service although 
the [normal] prediction method may indicate 
otherwise” (47 C.P.R. §73.684(f£)). 


In such circumstances, the Commission encourages the submission 


17 These administrative decisions are reported under the name, 
Liberty Television, et al. 


(2/ This regulation is referred to as the "“duopoly" rule, and 
is intended to foster the diversity of ownership of mass 
media. 
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of a "supplemental showing" of contour distances which takes 
terrain conditions into account. 


In its application, Liberty submitted supplemental tech- 


nique information demonstrating that, according to) accepted 
engineering techniques, there would in fact be a 20-mile 
separation between the KEZI and KSYS Grade B Contos and that, | 
therefore, Liberty's application did comply with 47 C.F.R. 
§73.636(a) (1). Nonetheless, since a comparative hearing was 
required to select the most qualified applicant, the Commission 
did not pass upon Liberty's submissions, but rather specified 
an issue to determine whether it complied with the overlap 

‘ yegulation. During the hearing, Liberty adduced dubstential 
documentary and testimonial evidence confirming that its method 
for "terrain limiting" Grade B contours was valid. Appellant 
participated fully in this aspect of the hearing, but neither 
it nor Medford Printing Company, Liberty's hearing competitor, 
were able to muster probative evidence lNasvouteing the 
methodology followed by Liberty in its direct presentation. 

As a result, the Examiner preferred Liberty's terrain 
limited study and concluded that there would be x overlap 
between the Grade B contours of KEZI and KSYS. This conclusion 
was affirmed by the Review Board and ultimately by the Commis-— 
sion by its denial of an application for review. Notably, in this 
appeal, Appellant does not challenge the methodology relied upon 

| 


by Liberty and accepted by the Commission below. 


So 


Another technical matter was litigated during the compara- 
tive hearing. Initially, Liberty proposed to operate KSYS on 
Gold Hill, a relatively low altitude transmitter site, 9 miles 
northwest of Medford and 110 miles south of Eugene. In contrast, 
Medford Printing Company proposed to operate from Mount Ashland, 
a high altitude transmitter site, 28 miles south of Medford 
and 135 miles south of Eugene. During the hearing, Liberty's 
opponents contended that Liberty's Gold Hill proposal consti- 
tuted an inefficient use of the channel. In rebuttal, Liberty 
argued that it too could operate from Mount Ashland with essen- 
tially the same facilities as proposed by Medford Printing 
Company and still avoid prohibitive overlap with KEZI, eer eee 

As noted, the Hearing Examiner concluded that Liberty was 
the comparatively superior applicant and granted its application. 
But, in the course of his comparative analysis of the competing 
applicants, the Examiner did prefer the Medford Printing 
Company's technical proposal over that of Liberty on the ground 
that it would) provide a new TV service to a larger number of 


persons. Of these, some 15,000 persons would be provided with 


their second TV signal. On appeal, the Review Board expressly 


held that if it chose to do so, Liberty could operate KSYS from 
Mount Ashland and avoid overlap with KEZI. Therefore, in light 


37 When Liberty originally filed its application, it was not 
aware of| the fact that it could operate from the high alti- 
tude transmitter site specified by Medford Printing Company 
and still avoid prohibited overlap with KEZI. Subsequent 
to designation for hearing, Liberty conducted a terrain 
limited study of the Medford Printing Company proposed 
Grade B contour. As a result of this study, it ascertained 
that it could operate from Mount Ashland with the maximum 
allowable facilities under FCC Rules and still avoid pro- 
hibited overlap with Station KEZI. 
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of the Board's decision, Liberty promptly advised the Commission 
that it would seek to modify its construction pernee to specify 

maximum facilities comparable to those proposed by the Printing 

Company. A modification application to operate KSYS from Mount 

Ashland was filed and granted over the opposition of Appellant, 

KOBI. It is this action which, as a practical matter, is the 


subject of this appeal. 
ARGUMENT 


In essence, Appellant asserts (i) that the Commission 


concedes that, operating from Mount Ashland, KSYS* Grade B 


contour will overlap KEZI's Grade B contour in violation of 
the duopoly rule; and (ii) that in such circumstances, the 
Commission cannot lawfully grant Liberty's modi fication appli- 
cation without first conducting an evidentiary hearing 


(Appellant's Brief, p. 16). Appellant is wrong on both counts. 


I. The Commission Correctly Concluded That The 
Grade B Contours Of KEZI and KSYS Will Not Overlap 
! 
In its modification application, Liberty demonstrated that 
at a minimum there was a 16-mile separation between the Grade B 


contours of KSYS and KEZI. Appellant disputed this showing on 
the grounds that line-of-sight existed from both KEZI and KSYS 
to two isolated mountain peaks (Groundhog Mountain and Diamond 
Peak) situated in the Willamette National Forest. In reply, 
Liberty pointed out that the peak at Groundhog Mountain was 


7- 


approximately 1,000 feet below line-of-sight from KSYS, and 
that line-of-sight from KSYS and KEZI to Diamond Peak exists 

4/ 
only between the 7,100 foot and 7,600 foot levels. In short, 
Liberty demonstrated that Appellant's charges of overlap were 
factually erroneous and frivolous in the extreme. 

The Commission agreed. It found that the KSYS and KEZI 
Grade B contours were separated by "some 20 miles” in the 
vicinity of Roseburg, Oregon, "the only significant population 
center between Medford and Eugene” (26 FCC 2d 761). It dis- 
posed of Appellant's claim of overlap as follows: 

"There is no inconsistency in the fact that 

signals from both station KEZI-TV and the proposed 

Meaford station could be received on isolated 

mountain ‘tops such as Diamond Peak. Given a suf- 

ficiently tall receiving antenna, it is possible to 

receive television signals [even] at points con- 


siderably beyond their predicted Grade B contours." 
(26 PCC 2d at 762) 


Therefore, based upon substantial evidence, the Commission 


hela that "there would be no actual overlap with station KEZI- 
Tv" (26 FCC 2d 761). 

The Commission's conclusion is eminently sound. The 
Grade B service area of a television station is defined as 
one in which a good picture may be expected 90 percent of the 
time at 50 percent of receiver locations. 47 CFR §73 .684(c) ; 

As a wilderness area, Diamond Peak is protected by law 

from habitation. In fact, the nearest trails only reach 

to 6,600 foot elevation south of the peak and to the 5,900 

foot level west of the peak. These elevations are, of 

course, below line-of-sight from both KEZI and KSYS. 


(See Liberty's Opposition to Petition to Deny, Eng. State- 
ment of ‘February 2, 1970, pp- 1, 3,and 27 FCC 2a 51, fn 6.) 


Sixth Report and Order, 17 Fed. Reg. 3905, 3915 (1962) 
Consistent with this definition, the Commission has cautioned 
that its standards for predicting contours "cannot | be construed 
as guarantees of service, but rather [must be considered] as 
yardsticks based upon the best available data" (ibid.). Thus, 
its regulations contemplate that "under actual conditions, 
true coverage may vary greatly ..."; "for example, a mountain 
ridge may indicate the practical limit of service blthough 


the [normal] prediction method may indicate otherwise." 47 


C.F.R. §73.683(a), §73.684(£). It necessarily follows that 
terrain obstructions may prevent a station's signal from being 
received at a number of locations well within its predicted 
Grade B contour. Conversely, at high elevations, which have 
unobstructed line- -of-sight to the transmitter, 2 TV signal 
should be received well outside the predicted rade B contour. 
But such reception is no proof that service is available 
at lower elevations. AS pointed out by Liberty's consulting 
engineer in this case, "3solated islands of Grade|B signal 
along ridge tops, or mountain have no meaning" in| the Medford 
area, because "the population generally lives in the valleys 


ana few, if any, residences [ean be] seen on the ridges and 


peaks" (see Liberty's Opposition to Petition to Deny, Exhibit B, 

p. 2). Thus, the Commission correctly concluded that reception 
| 

of KEZI and KSYS on Diamond Peak would not contravene the- 


duopoly rule. 


= 


II. Assuming Overlap, Affirmative Public Interest 

Considerations Amply Justified A Grant Without Hearing 

The Commission predicated the grant of Liberty's modifi- 
cation application on a second and independent ground. 
Operating from Gold Hill, KSYS would have provided Grade B 
service to 85,000 persons within 3,600 square miles. In 
contrast, from Mount Ashland, KSYS will serve 128,500 persons 
within 10,000 square miles. Significantly, a second service 
will be provided 15,000 persons within 1,850 square miles. 

The Commission concluded that this undisputed improvement 
in service provided ample justification for a grant of the 
modification application. Specifically, it held that: 

"[T]he peaks in question are part of the rugged 

Cascade range and are located within the Willamette 

National Forest, a wilderness area with few permanent 

residents, so that even if there were overlap in 

this region, a waiver of section 73.636(a) (1) of the 

Commission's rules would be appropriate in light of 

the fact that Liberty would bring a third ‘station to 

the city of Medford and an additional terrain-limited 


Grade B service to 128,646 persons, 15,094 of whom 
receive only one such service at the present time. 


Southern Oregon Broadcast Company, 9 FCC 2d 241 (1967) ." 
(26 FCC 2d at 762.) . 
Notwithstanding the Commission's holding, Appellant 

asserts that Section 73.636(a) (1) is a "fixed, certain and 

inflexible standard,” and the existence of any prohibited 
overlap "no matter how small, raises a substantial and material 


question of fact requiring a hearing to determine whether a 


waiver of the rule would be appropriate” (Appellant's Brief, 


pp. 12, 16). 
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Appellant knows very well that its legal position before 


this Court is in blatant disregard of applicable precedent. 
In its decision below, the Commission relied upon its holding 
in Southern Oregon Broadcasting Company, 9 FCC 2d 241 (1967). 
In that case, the Commission granted Appellant KOBI's modi fi- 
cation application without hearing, notwithstanding multiple 
violation of the duopoly rule. 

Appellant's Station KOBI formerly operated from Gold Hill. 
In 1965, it sought Commission consent to move to : high alti- 
tude transmitter site to enable KOBI to straddle the Medford 
and Eugene television hs cape! Appellant asserted that the 
move was necessary to permit KOBI to compete effectively against 
KMED-TV, Medford, which had recently moved to Mount Ashland. 
Appellant also pointed out that the Commission had reassigned 
a third television channel to Medford (Channel 8) and that 
one of the applicants (Medford Printing sence) therefor also 
proposed to operate from Mount Ashland. | 

appellant's principals, directly or indirectly, om a 5 
percent or greater interest in TV Stations KOBI, Medford, 
KOTI, Klamath Falls, Oregon, KPIC, Roseburg, oregon, and 
KRCR-TV, Redding, California. Operating KOBI as proposed, 
Appellant would have increased prohibited Grade B overlap with 
all of its other commonly owned stations under the normal 
prediction methods of computing contours. It argued, however, 


At the time, Appellant's name was Southern Oregon Broad- 
casting Company and its Medford call letters! were KTVM. 
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that despite all engineering theory, experience with signal 


propagation in the extremely rugged terrain in the Medford 


area indicated that no overlap inconsistent with the public 
interest would occur. 

The Commission agreed. It concluded that the rule did 
not apply to the KOBI/KPIC overlap, because KPIC rebroadcasts 
100 percent of the programming of KVAL-TV, Eugene. It further 
held that because of distance and terrain obstructions, the 
actual likelihood of overlap between KOBI and KRCR-TV, Redding, 
was remote and in any event de minimis. 


"Turning finally to the overlap question between 
[KOBI] and KOTI, there is no dispute between the parties 
that the standard prediction method is not appropriate 
in this case. However, we cannot conclude from the 
applicant's supplemental showing that there will be no 
overlap. On the contrary, we believe that there will be 
some overlap, but that it cannot be substantial because 
of the extreme terrain conditions which obtain between 
Medford and Klamath Falls.... Notwithstanding the fact 
of overlap, we believe the applicant has made out a 
case for waiver. Basic to our decision is our belief 
that the paramount public interest requires, insofar 
as possible, that each community be provided with a 
local outlet for self-expression. We are concerned 
that because of its changing competitive position, 
[Appellant] may not be able to continue KOTI as a local 
operation..... In addition,... a grant of the applica- 
tion would result in a second off-the-air service to 
substantial areas and populations. In the light of these 
factors we are persuaded that, despite the overlap which 
will result, the benefits flowing from a grant of the 
application outweigh any detriment which might occur as 
a result of the violation of the duopoly rule, and that 
failure to grant the waiver would, in the circumstances 
of this case, work against the public interest. In view 
of the foregoing, we find that there are no material or 
substantial questions of fact presented and that a grant 
of the application would serve the public interest, con— 
venience, and necessity." 
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In sum, the determination of whether a rule should be 
waived is committed to the sound discretion of the agency. 
Courts traditionally accord the agency reasonable latitude 
in this area and, absent a clear abuse of discretion, are 
loath to supersede agency resolution of such questicns. 


WAIT Radio v. FCC, U.S. App. D.C. , 418 F. 2a 1153, 


1156-57 (1969). In this case, there is no basis for the 


Court to set aside the Commission's grant of Liberty's modi fi- 


cation application. 


CONCLUSION 


The Commission's holding in Southern Oregon is completely 
dispositive of KOBI's appeal. Indisputably, under the Commuini- 
cations Act, the Commission has broad discretion to act in the 
public interest. The statute requires a hearing only where a 
substantial and material question of fact has been presented 
or where it otherwise appears that the public interest would 


be disserved by a grant of an application (48 U.S.C. §309(a)). 


Martin-Trigona v. Federal Communications Commission, U.S. App. 
| 

D.C. , 432 F. 2a 682 (1970); Southwestern Operating Co. v. 

Federal Communications Commission, 122 U.S. App. D.C. 137, 351 


F. 24 384 (1965); and Capitol Broadcasting v. Federal Communi- 
cations Commission, 116 U.S. App. D.C. 370, 324 F. 2a 402 (1963). 
There are no substantial and material questions of fact 


in this case. Moreover, as recounted above, the! Commission's 
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decision is expressly based upon affirmative public interest 


factors justifying a grant without hearing. Thus, as the 


Commission emphasized in denying Appellant's Petition For 


Reconsideration: 


"Assuming, for the sake of argument, that 
[Appellant's] allegations are true, [it] is still 
not entitled to a hearing in this matter in Light 
of the fact that even if the terrain-limited| con- 
tours of stations KSYS and KEZI-TV would overlap 

in certain areas to the northeast of Medford, these 
areas are virtually uninhabited, so that any such 
overlap must be considered to be de minimis and 
would warrant a waiver of section 73.636(a) (1)." 
(27 FCC 2d at 51.) 


In view of the foregoing, this Court should affirm the 
decisions below. 
; | 
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REPLY 


Both the Commission and Liberty suggest that Oregon in its main brief 
has contended "...that the fixed overlap rule is immutably enforceable when 
found applicable on its face, not to be waived where any overlap is shown to 


exist" (appellee's brief page 20). The Commission states (appellee's brief 


page 20) that: 
"At the least, this suggestion is antithetical to the 
notion that ‘a rule‘is more likely to be undercut if 
it does not in some way take into account consideration 
of hardship, equity or more effective implementation 
of overall policy, considerations that [the Commission] 
cannot realistically ignore....' WAIT Radio v. FCC, 
U.S. App. D.C. 317, 323, 418 F.2d 1153, 1159 (1969)." 


Oregon did not and does not maintain that the overlap rule is “immuta- 


bly enforceable when found applicable on its face." As the Commission stated 
in Midvest Television, Ine., 1 FCC 2d 1184 
{ 
"12. However, the adoption of a fixed overlap rule! 
did not mean that flexibility was lost. As the | 
Commission stated in its memorandum opinion and 
order, FCC 64-904, 3 R.R. 2d 1554, '* * *a request: 
for waiver of the new rule which showed on its face 
that application of the rule would be inappropriate 
would be entitled to a hearing.* * *' However, 

only requests '* * * which set forth reasons, suffi- 
cient, if true, to justify a waiver need be accorded 
such treatment.'" */ 


In the adoption of a fixed overlap rule the Commission decided to aban- 


don its former ad hoc approach to duopoly problems and to establish a restrictive 
standard of prohibiting grade B overlap for commonly owned television stations. 
It is not the application of the rule which is per se immutable but the standard 
jn determining whether the rule applies or not, which is fixed and inflexible. 
That is, it is the difference between an inflexible standard in determining 


*7 Cited by Oregon in its brief. 
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whether a rule applies and applying a rule in an inflexible way. 

In the wAIT case, supra, relied upon by the Commission, this Court 
stated that when an applicant for waiver demonstrates that a waiver would be 
consistent with the underlying policies of the rules, the Commission must state 
the basis for its denial of a waiver of the rules with "care and clarity" and 
the Commission’s failure to do so required a remand for a more precise state- 
ment of reasons. 

Certainly if the Commission has an obligation to state with "care and 
clarity" its reasons for denying a non-frivolous request for waiver of an 
established rule, it can have no less a responsibility to state with "care and 
clarity" its reasons for waiving one of its most important rules especially in 


the absence of any request for waiver by the applicant. 


As Judge Leventhal stated in the WAIT case: 


"Presumptions of regularity apply with special vigor 
when a Commission acts in reliance on an established 

and tested agency rule. An applicant for waiver faces 

a high hurdle even at the starting gate. ‘When an appli- 
cant seeks a waiver of a rule, it must plead with 
particularity the facts and circumstances which war- 
rant such action.' Rio Grande Family Radio Fellowship 
Inc. v. FCC. 


"Sound administrative procedure contemplates waivers, 
or exceptions granted only pursuant to a relevant 
standard -- expressed at least in decisions accompanied 
by published opinions, especially during a period when 
an approach is in formation, but best expressed in a 
rule that obviates discriminatory approaches.17/ The 
agency may not act out of unbridled discretion or whim 
in granting waivers any more than in any other aspect 
of its regulatory function. The process viewed as a 
whole leads to a general rule, and limited waivers or 
exceptions granted pursuant to an appropriate general 
standard." (Footnote omitted) 


The Commission and Liberty place great stress on the Commission's 


holding in Soutzern Oregon Broadcasting Company, 9 FCC 2d 241 (1967). There 
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the Commission waived its television overlap rule to permit Oregon's Medford 
television Station KOBI (formerly KTVM) ere facilities so that its pre- 
dicted Grade B contour would be expanded. —s_ As_ to overlap with) KOTI, Oregon's 
commonly owned Klamath Falls station, the Commission stated: 


"Notwithstanding the fact of overlap, we believe the 
applicant has made out a case for waiver. Basic to 
our decision is our belief that the paramount publi 
interest requires, insofar as possible, that each | 
community be provided with a local outlet for self- 
expression. We are concerned that because of its 
changing competitive position, Southern may not be_ 
able to continue KOTI as a local operation. Klamath 
Falls has a population of some 16,000, a market rank 
of 216 (ARB total net weekly circulation 1966), and 
there is little likelihood that a market of this 
size could support a full-fledged independent oper- 
ation. Consequently, station KOTI's operation as a 
local outlet, with studio facilities, and local | 
originations, must be attributed, at least in part) 
to the fact that economies can be effected because | 
of Southern's common ownership of KTVM and KOTI. 
and the substantial percentage (93.7 percent) of | 
KOTI's programs which are rebroadcasts of KTVM. 
If, however, KTVM becomes less competitive, as the) 
situation appears to indicate if this application 
is not granted, the possibility is very real that 
Southern may be forced to cut back, if not elimi- | 
nate entirely, local originations over KOTI. This | 
change in the nature of the KOTI operation would 
not, in our view, be in the public interest. In 
addition, as indicated above, a grant of the 
application would result in a second off-the-air 
service to substantial areas and populations. In 
the light of these factors we are persuaded that, 
despite the overlap which will result, the benefits 
flowing from a grant of the application outweigh 
any detriment which might occur as a result of 
violation of the duopoly rule, and that failure 

to grant the waiver would, in the circumstances 

of this case, work against the public interest." 


The Commission's action in Southern Oregon hardly constitutes an appli- 


cable precedent for a grant of a waiver the television overlap rule in the case 
| 
| 
**/ The Ticensee's corporate name in 1967 was Soutnern Oregon Broadeasting 
Company. This was subsequently changed to Oregon Broadeasting Company. 
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of Liberty's application. The factors involved in both situations are more 
dissimilar than similar. In the case of Southern Oregon Grade B overlap already 
existed between its Medford and Klamath Falls stations and it was already broad- 
casting a substantial percentage (93.7%) of KOTI's programs which were rebroad- 
casts of XO8I. The proposed operation would result jn an expansion of the KOBI 
predicted Grade 5 contour and would result in a new signal (the second off-the- 


air and second network signal) to an area of 5270 square miles north and west of 


Medford containing 132,000 persons. The primary concern of the Commission, how- 


ever, waS with the fact that if KOBI became less competitive, which the situation 
strongly suggested if the application was not granted, the possibility was very 
great that Southern might be forced to cut back if not eliminate entirely any 
Jocal originations over KOTI, Klamath Falls only local TV station. Clearly the 
same strong convincing reasons necessary to support a waiver of the television 
overlap rule have not been "plead with particularity” by Liberty nor have been 


enunciated with “care and clarity” by the Commission. 
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CONCLUSION 


WHEREFORE, we renew our prayer that this Court set asic the Commission's 


Memorandum Opinion and Order of December 14, 1970 granting the application 


(BNPCT-7130) of Liberty Television, a joint venture, comprised bf Liberty Tele- 
vision, Inc., and Siskiyou Broadcasters, Inc. and denying the petition to deny 
the application filed by Oregon Broadcasting Co. and remand the case to the Com- © 
mission for a hearing to determine whether a grant of the application would be 
consistent with section 73.636(a)(1) of the Commission's Rules. 
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